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“As soon as public service 
ceases to be the chief business 
of the citizens, and they would 
rather serve with their money 
than with their persons, the 
State is not far from its fall.” 
—Jean Jacques Rousseau, The 
Social Contract. 
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Workmen’s Compensation — 


Development of National Council 


| Reporting to our readers this month is 
| Charles W. Tye, of Joseph Froggatt & 
| Company, Newark, New Jersey. 

| 


ODAY, all of us more or less take 

workmen’s compensation insurance for 
granted. Yet, it is a comparatively new 
development in this country. In fact, many 
of the countries of Europe had workmen's 
compensation laws years before they were 
enacted in the United States. In those 
countries, generally, there was one law ap- 
plicable to the country as a whole. 

When sentiment for workmen’s compen- 
sation developed here shortly after 1900, 
it was found that the United States Con- 
stitution did not permit a national compen- 
sation act. The Congress could legislate 
with respect to federal employees and to 
employees within the District of Columbia, 
but under our federal-state setup each of 
the states had to take such action as they 
deemed proper and necessary to solve their 
own problems. 

Following several years of study begin- 
ning in 1903, several states passed compen- 
sation laws in 1909 and 1910. However, 
these laws were found to be either defective 
from an operational standpoint or were de- 
clared unconstitutional for various reasons. 
It was not until 1911 that the State of Wis- 
consin passed a law which was held to be 
constitutional. Following this, a majority 
of the states by 1916 had enacted similar 
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legislation. With the passage of the Missis- 
sippi workmen’s compensation act, effective 
January 1, 1949, all of the states now have 


enacted such laws 


Right from the very beginning the bene- 
fits provided to injured workmen under the 
laws passed by the different states varied 
between these states. The mmimum benefit 
provided in one state might be $5 a week 
with a maximum of $12.50, while in a 
neighboring state the minimum would be 
$4 with a maximum of $15, all applicable 
as weekly benefits. The maximum. total 
compensation varied from relatively small 
amounts such as $1,500 in some states to 
what amounted to a small fortune in those 
days, namely, about $7,500 in other states. 
There was no limit a&’ such to the total 
amount for which an employer might be- 
come liable, since a sizable number of em- 
ployees might become injured or be killed 
as a result of one accident. Up to the time 
that these iaws were passed, the individual 
policies issued by the insurance carriers had. 
a limit of liability in practically all of their 
coverages since in fire insurance the face 
amount of the policy was the maximum 
that could be paid, in life insurance the 
principal sum was the limit, and in accident 
and health insurance the limit per week 
furnished a substantial guide to the carrier’s 
ultimate possible liability. While employer’s 
liability policies covering legal liability un- 
der common law had been written for years, 
there was a maximum limit of liability both 
on a per-person and on a_ per-accident 
basis. Because workmen’s compensation 
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placed a statutory liability on most em- 
ployers, and because relatively few of them 
had the financial means to self-insure that 
statutory liability, the employers and the 
legislators in most states looked to the 
casualty insurance companies for the issu- 
ing of the necessary insurance. In a few 
states either mandatory or competitive state 
funds were established to cover the em- 
ployer’s statutory liability but in most states 
the insurance business came up with the 
required coverages. While in some states 
the insured employer is not personally liable 
to an employee covered under the work- 
men’s compensation law, in most states the 
injured employee may look both to his em- 
ployer’s insurer and to the employer for 
financial remedy. 


Thus, immediately upon the passage of 
workmen’s compensation laws, the employer 
had a very def.aite interest in whether the 
insurance carrier with whom he insured his 
statutory liability would be able to pay off 
when the time came. The legislators of 
many states felt that it was in the interest 
of the employer, the employee and of the 
legislators themselves to require some su- 
pervision over the rates that were to be 
charged for this compulsory type of insur- 
ance which was a form of social insurance 
in most of its aspects. Therefore, at the 
very inception of some of the laws, provi- 
sion was made for rate regulation. In sev- 
eral states rating bureaus were required and 
all policy forms and rates had to be filed 
through the rating bureaus, which were 
under the supervision of the Insurance 
Commissioner or other regulatory authority. 
Since the benefits provided in the various 
state laws varied from state to state, there 
immediately came into being the question 
as to why the rates for a state with lower 
benefits ought not to be less than the rates 
for an adjacent state where the benefits 
were higher. 


Many of the casualty insurance companies 
that went into the workmen’s compensation 
line had been issuing employer’s liability 
policies or workmen’s collective policies, 
and a common method of determining pre- 
mium charges prior to the introduction of 
workmen’s compensation law had been to 
charge a rate per $100 of payroll. This was 
carried over into workmen’s compensation 
in practically all jurisdictions. Thus, right 
from the beginning of workmen’s compen- 
sation insurance in the United States, we 
had a number of items in rate-making that 
differed from those found in other forms 
of insurance: 


Report to the Reader 


THIS ISSUE IN BRIEF | 
As you read this issue you will learn | 
that: 


| 
| 


an act which is continuous and 
tortious should not be exempt from 
the classification of an accident because 
it extends for a long period of time 
provided the injury takes place without 
one’s foresight or expectation. Page 87. 
: court congestion can be cured 
by securing more judges, the wider 
use. of pretrial procedures and the 
adoption of the comparative negligence 
rule, the author contends. Page 99. 
in head injury cases involving 
concussion, unconsciousness which lasts 
more than ten minutes almost always 
means more severe injury to the brain 
than simple concussion, Page 108. 
changes in the world about us 
have created an opportunity for the 
development of a new profession— 
that of the risk manager. Page 119. 
in New York a foreign life 
insurer is not authorized to acquire 
80 per cent of the common stock of 
a foreign fire insurer. Page 122. 
in a malpractice suit in Missis- 
sippi the statute of limitations com- 
menced to run from the date that a 
was negligently left in an 
Page 136. 
where the insured was shot 
during a period of temporary mental 
derangement his death was not the 
result of a disease or infirmity but was 
caused by accidental means. Page 139. 


sponge 
incision. 


an accord and satisfaction which 
compromised a disputed claim was a 
valid defense to the insured’s action 
under a reporting form excess insur- 
ance policy. Page 141. 





a driver’s negligence in not 
moving his vehicle, stalled because of 
a prior collision, off a highway was 
not “insulated” by the negligence of 
another motorist. Page 142. 








(1) law amendments by legislatures chang- 
ing (almost always upward) the benefits 
payable to injured workmen; 

(2) interpretations of the law by referees 
and industrial commissions; 

(3) fluctuations in payrolls caused by eco- 
nomic or other conditions, thus changing 
the premium income without the same change 
in losses; and 
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(4) the ever-increasing cost of medical 
treatments, medicines ani hospital expenses. 


Practically with the first policies that 
were issued under workmen’s compensa- 
tion, employers began to question whether 
the rates charged were reasonable. Investi- 
gation began to be made as to how much 
of the premium dollar ought to be set aside 
for expenses and how much should be set 
aside for the payment of current losses and 
reserves for the payment of losses to be 
paid in the future under the provisions of 
the various statutes. Insurance companies 
and supervisory officials alike felt a need 
for statistical data. 


Attempts had been made at various times 
to correlate statistics under the supervision 
of a standing committee, and a permanent 
central body had been organized in 1919 to 
head up a federal rating bureau. This cen- 
tral organization was called the National 
Council on Workmen’s Compensation In- 
surance. However, this organization had 
advisory status only. Finally, in 1922 the 
situation again became serious and a com- 
mittee was appointed by the National Con- 
vention of Insurance Commissioners to 
confer and cooperate with insurance car- 
riers and organizations engaged in statistical 
and rate-making work for workmen’s com- 
pensation insurance. A conference commit- 
tee representing all classes of carriers was 
formed, and it was agreed that a national 
rate-making body to exercise more than 
advisory powers was needed. It was ulti- 
mately agreed that the organization would 
have to be headed by a staff of experts, 
that committees would have to be set up 
within the new organization to act upon 
general rating matters and to establish 
general rating principles, and that these 
committees would have to be on a balanced 
basis, that is, an equal number of stock 
carrier representatives and mutual carrier 
representatives. The culmination of this 
effort resulted in the formation of the Na- 
tional Council on Compensation Insurance, 
and on May 1, 1923, the new organization 
began functioning. 


The functions of the council were to make 
and administer rates in all states where 
independent bureaus were not then func- 
tioning and to cooperate with the independent 
bureaus in those states where it was con- 
sidered desirable and necessary to continue 
the independent bureaus. Since the council 
operated on a balanced basis, that is equal 
representation on all committees as between 
stock and mutual carriers, it was natural 
that at the beginning there would be definite 


84 


differences in policy between the two groups 
of carriers. Many of the processes of rate- 
making worked out in the council repre- 
sented compromises between the two groups 
and a certain portion of the complicated 
detail in workmen’s compensation rate- 
making probably resulted originally from 
these efforts at compromise. Of recent 
years, however, both groups of carriers 
have begun to realize that there are very 
broad areas in which the two groups have 
common problems and for some years dif- 
ferences have been at a very minimum. 


At the present time there are around 600 
classifications in the compensation manual, 
each with its own rate for each state. The 
rate shown in the manual for the particular 
state is still applicable to each $100 of pay- 
roll, with certain limitations on the amount 
of payroll to be included because of over- 
time, executive officer relationship, etc. The 
number of classifications applicable on a 
policy may vary widely from one or two 
classifications for a store or hotel to 20 
or 30 classifications when the operations 
covered are those of a construction risk. 
At present the reporting of statistical ex- 
perience required in practically all states is 
that a unit card shall be reported 18 to 20 
months after the inception of each policy. 
Workmen’s compensation policies are is- 
sued on an annual basis and, therefore, each 
year there is reported the detailed experi- 
ence for each policy giving the name of the 
insured, the address, the effective date and 
expiration date, the policy number, the 
state, the name of the insurance carrier, the 
amount of payroll and premium for each 
classification applicable on the policy, and 
considerable information in some detail as 
regards the losses which are shown by claim 
number, accident date, class code, type of 
injury, and which are split between in- 
demnity and medical. The status of the 
case, that is whether the claim is open or 
has been finalized, is also required. This 
complete detail is not required for non- 
compensable accidents which can be grouped 
provided the number of such accidents is 
shown. Some additional detailed informa- 
tion is required in the form of individual 
reports for the more serious types of ac- 
cidents. 


Thus, at any time the council is able 
to break out the experience for any state 
for all policies issued between any two 
dates, and can use either the experience 
for all policies issued during the particular 
year or for any other 12-month period, not 

(Continued on page 144) 


IL J — February, 1956 





Pending Federal Legislation 


As indicated in last month’s JouRNAL, a 
great many fiood and disaster insurance bills 
have been introduced in Congress. These 
bills seek to. provide many types of insur- 
ance, reinsurance, flood control and studies 
of the subject. They may be divided into 
the following classifications: disaster and 
war damage insurance, H. R. 7937; disaster 
insurance, H. R. 7883, H. R. 7897, H. R. 7979, 
H. R. 8150, H. R. 8161, H. R. 8541 and 
H. R. 8588; investigation of disaster insur- 
ance, S. Res. 155; disaster insurance corpo- 
rations, H. R. 7885, H. R. 7940, H. R. 7944, 
H. R. 7997 and H. R. 8129; and flood insur- 
ance, S. 2768, S. 2862, H. R. 7923, H. R. 7960, 
H. R. 7996, H. R. 8142, H. R. 8165, H. R. 
8177, H. R. 8234, H. R. 8248, H. R. 8256, 
H. R. 8260, H. R. 8277, H. R. 8278, H. R. 
8295, H. R. 8382, H. R. 8408, H. R. 8459, 
H. R. 8495, H. R. 8652, H. R. 8783 and 
H. R. 8795. 


Other bills affecting the insurance industry 
have also been introduced. Insurance com- 
panies doing business of an interstate nature 
would be prohibited by H. R. 8218 from 
issuing group health, hospitalization, and 
accident insurance which may be canceled 
after a period of three years for any reason 
other than nonpayment of premium. This 
bill has been sent to the House Committee 
on Interstate and Foreign Commerce. H. R. 
8297, relating to life insurance taken out to 
cover estimated liability for the federal 
estate tax, has gone to the House Com- 
mittee on Ways and Means. Provision for 
reorganizing the insurance operations of the 
Veterans’ Administration to create a Vet- 
erans’ Insurance Corporation would be made 
by H. R. 8240. This bill has been sent to 
the House Committee on Veterans’ Affairs. 
Another bill (H. R. 8349) would amend the 


What the Legislators Are Doing 


War Risk Insurance Act so as to provide 
relief for victims of disasters resulting from 
the forces of nature. It has been sent to the 
House Committee on Interstate and For- 
eign Commerce. Provision would be made 
to permit certain veterans to obtain non- 
participating term insurance under the Na- 
tional Service Life Insurance Act of 1940. 
This bill (S. 2810) is now with the Senate 
Committee on Finance. 


It now appears that enactment for a single 
year of H. R. 7201, the life insurance com- 
pany tax bill passed unanimously by the 
House last year (discussed in the August, 
1955 issue of the JourNAL), is probably the 
only practical way of letting life companies 
know before the March 15 deadline what 
basis they should use in computing their 
income taxes on 1955 business. Action on 
this bill is expected shortly. 

Bills have been introduced to- encourage 
the establishment of voluntary peiision plans 
by individuals. These bills (S. 2976 and 
S. 2977) have been sent to the Senate Com- 
mittee on Finance. 


The Senate sent certain tax law changes 
to the President. H. R. 7036 permits per- 
sons under 65 to earn up to $900 a year 
without losing the retirement income credit, 
persons 65 to 72 to earn $1,200, and persons 
72 and over to earn any amount. 


A new subsection to the Internal Revenue 
Code section on carry-overs in corporate 
acquisition would be added by H. R. 4582. 
In effect, it provides that an acquiring cor- 
poration may take into account contributions 
which a liquidated subsidiary made to a 
pension plan if (1) the acquiring corpora- 
tion acquired the assets and assumes the 
liabilities of the subsidiary in a transaction 
subject to Section 112(b)(6) of the 1939 
Code and (2) the laws of the state in which 
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the subsidiary was incorporated require the 
surviving corporation in a merger to be in- 
corporated in the subsidiary’s state (so that 
a tax-free merger could not be accomplished). 
The new provision would apply to taxable 
years beginning after 1953 and ending after 
August 16, 1954, but would not be subject 
to the other restrictions on applicability im- 
posed by 1954 Code Section 381 or 394(a). 


The President sent a special health mes- 
sage to Congress on January 26 in which 
he proposed new spending for medical re- 
search and medical colleges. In regard to 
his health reinsurance program of 1954 and 
1955, he stated: 


“Last year and the year before I urged 
enactment of a proposal for Federal rein- 
surance to encourage increased protection 
against the cost of medical care through 
voluntary prepayment plans. Since the leg- 
islation was introduced, private insurance 
organizations have developed new types of 
policies and prepayment plans and have 
extended coverage to groups formerly un- 
protected. There are now indications that 
the organizations writing health prepayment 
plans might progress more rapidly by join- 
ing together—sharing or pooling their risks 
—to offer broader benefits and expanded 
coverage on reasonable terms in fields of 
special needs. The administration is con- 
sidering legislative proposals which would 
permit“such pooling. But, if practical and 
useful methods cannot be developed along 
these lines, then I will again urge enactment 
of the proposal made last year.” 


The Senate Finance Committee is contin- 
uing its public hearings on H. R. 7225, the 
1955 social security bill. 


Proposed State Legislation 


Maryland 
been prepared by the Legislative Council 
for introduction into the Maryland legisla- 


. . A group of 19 bills has 


ture. Most of the bills concern life insurance 
and accident and health insurance. S. 7 sets 
forth certain definitions relating to life in- 
surance, annuities, accident and health in- 
surance, premium, due date of premium, and 
premium in default. Regulation of ordinary 
life policies would be further accomplished 
by S. 8 One requirement would be that the 
insured is entitled to a grace period of either 
30 days or one month within which the pay- 
ment of any premium after the first may be 
made. Industrial life insurance would be 
further regulated by S. 9. 


Uniform provisions for life insurance, an- 
nuity and accident and sickness insurance 


contracts would be provided by S. 10. S. 11 
deals with misstatement of age in applica- 
tions for life insurance and accident and 
health insurance. The words “noncancel- 
lable,” “total disability” and “partial dis- 
ability” are defined by S. 12. Insurable 
interest is defined by S. 13. Misrepresenta- 
tions would be covered by S. 14. S. 15 re- 
lates to the uniform provisions required of 
annuity contracts and pure endowment con- 
tracts. Limitation of liability in life insur- 
ance policies would be provided by S. 16. 
New provisions have been added by S. 17 
which affect transportation ticket accident 
and sickness insurance. 


Prohibited provisions for life policies are 
listed by S. 18. One prohibited provision is 
that the contract is to be construed accord- 
ing to the laws of any other state or country. 
Valuation of policies is covered by S. 19. 
Power to contract for life insurance is cov- 
ered by S. 20. A minor not less than 15 
years of age at his nearest birthday may 
contract for life insurance or accident and 
sickness insurance on his own life or body 
or for the benefit of his parents, spouse, etc. 


Misrepresentation and false advertising of 
accident and sickness policies would be con- 
demned by S. 21. Where these policies are 
either cancelable or renewable at the option 
of the insurer, advertisements would be re- 
quired to contain a statement to that effect 
in prominent type, 12-point or larger. When 
details of benefits provided by a particular 
policy are set forth in any advertising mate- 
rial, insurers would be required to disclose 
the major limitations of the policy as well 
as the coverage advantage or benefits offered 
or promised. Provision would be made by 
S. 22 to the effect that the insurer shall not 
be liable for any loss sustained or contracted 
in consequence of the insured’s being in- 
toxicated or under the influence of any nar- 
cotic unless administered on the advice of 
a physician. 


New York . . . Bills were introduced in 
the state legislature to implement Superin- 
tendent Holz’s program for a state fund to 
protect victims of uninsured motorists. Among 
other bills introduced was H. 316, which 
relates to prohibiting discrimination by in- 
surers on account of race, religion, color, 
national origin or ancestry. The civil prac- 
tice act would be changed by H. 346 to 
authorize the use of certified mail in lieu 
of registered mail. The workmen’s com- 
pensation law would be amended by S. 232 
in relation to relieving employees from 
making contributions for disability benefits. 
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“Caused by Accident” 


as Used in Comprehensive Liability Policies 


By J. W. WHEELER 


A NUMBER OF CGQURTS have quoted 

with approval the definition of accident 
contained in Webster’s New International 
Dictionary (“an event that takes place with- 
out one’s foresight or expectation; an un- 
designed, sudden and unexpected event’’) 
but have applied this definition to achieve 
apparently contradictory results. The prin- 
cipal difficulty troubling the courts is whether 
the word “accident” as used in the general 
liability insurance contract is limited in 
meaning to a single event referable to a 
definite time and place, or whether sickness 
or disease which results from a series of 
exposures, none of which is sufficient in it- 
self to cause injury but which when aggre- 
gated over a sufficient length of time culmi- 
nates in an injurious resuJt, may be said to 
be “caused by accident” within the meaning 
of the insurance contract. 


Many other definitions of accident may be 
found in the reported cases, but a reference 
to these definitions is of little help in re- 
solving the conflict in the decisions. It 
should be remembered, however, that the 
word “accident” in common parlance may 
be used as denoting a calamity, casualty, 
or undesirable or unfortunate happening, 
and that the literal meaning of the word 
is “a befalling.”* Accident has been dis- 
tinguished from purpose, and is a compre- 
hensive term almost without boundary in 
meaning as related to some untoward, un- 


11 Corpus Juris Secundum 426-431; Adams 
v. Metropolitan Life Insurance Company, 2 
Life Cases 353, 136 Pa. Super. 454, 7 Atl. (2d) 
544-547: Barton v. Skelly Oil Company, 47 N. M. 
127, 138 Pac. (2d) 263. 

2 Fahnestock v. State, 23 Ind. 231. 


“Caused by Accident” 


In liability policies the ques- 
tion of whether the injury or 
damage is accidental is deter- 
minable by the state of mind of 
the person causing the injury 


designed or unexpected event.2 The word 
“accident” has held applicable both 
to cause and effect,’ and it includes not only 
injury resulting therefrom but attendant 
circumstances.* 


been 


I have reached the conclusion that the 
confusion in the reported cases as to the 
definition of the word “accident” or its ap- 
plication to the factual situations presented 
would not have occurred if the courts, in 
passing on the question, had kept clearly in 
mind the rule, which is prevalent in most 
jurisdictions, that words of an insurance 
policy in the absence of a clear and positive 
indication to the contrary are to be con- 
strued and considered according to the com- 
mon speech and common usage of people 
generally. 


Subject to the exceptions noted in the 
conclusion of this article and in the absence 
of a special definition of the word “acci- 
dent” given in the liability policy, it would 
appear that any injury or damage unin- 
tentionally inflicted should be considered 
an accident. Where damage or injury oc- 


* Moore v. Rumford Printing Company, 88 
N. H. 134, 185 Atl. 165. 

* Lickleider v. lowa State Traveling Men’s 
Association, 184 Iowa 423, 166 N. W. 363, 3 
A. L. R. 1295; Griffin v. Manice, 166 N. Y. 188, 
59 N. E. 925, 52 L. R. A. 922. 
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curs, it appears that there was an accident 
as that word is commonly used, unless the 
injury or damage was intentionally done. 

A distinction must be observed between 
the cases relating to liability policies and 
those relating to life, health and accident 
In liability policies, in which the 
coverage is against losses caused by acci- 
dent, the question of whether the injury or 
damage is accidental is determinable by the 
state of mind of the person who causes the 
injury (the insured),> while in life, health 
and accident cases, the question is to be 
determined from the viewpoint of the per- 
son who receives the injury (likewise, the 
insured),° 


pc licies. 


The answer to the question of whether 
illness or disease should be treated as an 
accident must be determined after applying 
the tests of common understanding as re- 
vealed in common speech. (Lewis v. Ocean 
Accident and Guaranty Corporation, 224 N. Y. 
18,7 A. L. R. 1129, 120 N. E. 56; Connelly 
v. Hunt Furniture Company, 240 N. Y. 83, 
147 N. E. 366.) 


In the Connelly case, Mr. Justice Cardozo 
had under consideration a situation in which 
a scratch was turned into a deadly wound 
by contact with a poisonous substance. He 
stated: 

“We have little doubt that common under- 
standing would envisage this mishap as an 
accident and that common speech would so 
describe it. Germs may indeed be inhaled 
through the nose or mouth, or absorbed 
into the system through normal channels of 
entry. In such cases, their inroads will 
seldom, if ever, be assignable to a deter- 
minate or single act, identified in space or 


5 Appleman, Insurance Law and Practice, Vol. 
7, See. 4312; Rothman v. Metropolitan Insur- 
ance Company, 134 Ohio 241, 16 N. E. (2d) 417, 
117 A. L. R. 1169 (Ohio, 1938). 

* Releford uv. Reserve Life Insurance Com- 
pany, 2 Life Cases (2d) 392, 279 S. W. (2d) 
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time. For this as well as for the 
reason that the absorption is incidental to a 
bodily process both natural and normal, 
their action presents itself to the mind as a 
disease and not an accident. Our mental 
attitude is different when the channel of 
infection is abnormal or traumatic, a lesion 
or a cut. If these become dangerous or 
deadly by contact with infected matter, we 
think and speak of what has happened as 
something catastrophic or extraordinary, a 
mishap or an accident though very 
likely a disease also. ‘A common-sense 
appraisement of everyday forms of speech 
and modes of thought must tell us when 
to stop.’ Bird v. St. Paul F. & M. Ins. Co., 
224 N. Y. 47, 51, 120 N. E. 86, 87, 13 
A. L. R. 875,” 


The following cases have been cited as 
illustrative of the problems presented:’ 
Howard v. Massachusetts Bonding and Insur- 
ance Company, 6 Fire AND CASUALTY CASES 
268 (United States District Court, Southern 
District of New York (1947)); Jackson v. 
Employers Liability Asswrance Corporation, 
248 N. Y. S. 207; United States Radium 
Corporation v. Globe Indemnity Company, 178 
Atl. 271;;Taylor Dredging Company v. Trav- 
elers Insurance Company, 90 F. (2d) 449; 
United States Fidelity & Guaranty Company v. 
Briscoe et al., 239 Pac. (2d) 754; Canadian 
Radium and Uranium Corporation v. Indem- 
nity Insurance Company of North America, 
411 Ill. 325, 104 N. E, (2d) 250 (1952); 
Cross et al. v, Zurich General Accident & 
Liability Insurance Company, Ltd., 7 Frre AND 
Casuatty Cases 292, 184 F. (2d) 609 (CA- 
7, 1950); Rex Roofing Company v. Lumber 
Mutual Casualty Insurance Company of New 
York, 7 Frre anp Casuatty Cases 1026 


155 (Tex., 1955); Hutcherson v. Sovereign 
Camp W. O. W., 112 Tex. 551, 251 S. W. 491, 
28 A. L. R. 823. 

‘Fire, Casualty and Surety bulletins—Public 
Liability Coa-1. 
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(CN. Y., 1952); and Neale Construction Com- 
pany v. United States Fidelity & Guaranty 
Company, 199 F. (2d) 591 (CA-10, 1952). 
Since these cases are deemed important enough 
by companies dealing with fire, casualty and 
surety business to warrant consideration 
by adjusters and field representatives, a 
careful examination and analysis of these 
cases appears to be warranted. 


In Howard v. Massachusetts Bonding and 
Insurance Company the plaintiff was the pro- 
prietor of a summer camp for boys. In the 
month of August, 1941, one or two of the 
campers became ill, and by August 23 it 
became known to the plaintiff that the ill- 
ness was poliomyelitis, He at once gave 
notice that the camp would be closed, and 
the camp was closed the following day. 
Plaintiff was sued by one Fisher, as guard- 
ian ad litem for his two minor sons. It 
appears that the illness of the Fisher chil- 
dren did not occur, or that the illness was 
not diagnosed as poliomyelitis, until after 
the camp was closed. 


The insurance company refused to de- 
fend the action brought by Fisher, and the 
plaintiff's own attorneys defended the action 
to such effect that the suit was dismissed 
for failure to prosecute. This suit was 
brought by the insured against the insurer 
for breach of contract, namely, the failure 
of the defendant to defend the suit. The 
policy in question provided coverage against 
liability imposed by law for damages, in- 
cluding damages for care and loss of serv- 
ices because of bodily injury (and death at 
any time resulting therefrom), sustained by 
any person or persons, “caused by accident” 
and arising out of the hazards defined in 
the policy. 


The case is not satisfactory as containing 
any definition of accident or as distinguish- 
ing between illness or disease and accident. 
The court simply held that the allegations 
of Fisher’s petition were insufficient to al- 
lege an incident within the coverage of the 
policy and that, therefore, there was no 
duty on the part of the insurance company 
to defend. The duty on the part of the in- 
surer to defend is dependent on the allega- 
tions made in the petition or complaint, 
and the cited case is in accord with the 
settled law on the duty to defend but should 
not be cited or relied on as containing any 
definition of accident. 


In this case, as well as in most of the 
other cases involving illness or disease, the 
claimant would have difficulty in establish- 
ing the manner and time the disease or ill- 
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ness was contracted, and in establishing the 
cause of the illness or disease. If the plain- 
tiff was able to establish to the satisfaction 
of the court or jury how the disease was 
contracted, and to show the insured’s lia- 
bility because of adverse working conditions 
or the handling of toxic materials, the dis- 
ease should be held to be an accident pro- 
vided such disease took place 
without the insureu’s foresight or expecta- 
tion. If prepative ev'dence is adduced 
showing how, what matiner and during 
what time the claiziant contracted polio- 
myelitis or tuberculosis and that such disease 
was contracted as a result of the negligence 
of the insured and was not foreseen or ex- 
pected, it shou'd probably be held to be an 
accident. The disease was contracted as a 
result of negligence, and not being foreseen 
or expected 1tnay be said to have been acci- 
dentally contrasted. 


illness or 


In Jackson v. Enm:bloyers’ Liability Assur- 
ance Corporation the court had undes con- 
sideration a suit by the insured, the landlord 
and owner of a tenement house, against the 
insurer upon a policy of liability insurance 
He sought to recover from the insurer a 
judgment for $2,500, etc., recovered against 
him for damages for the death of a child, 


which was caused from cold and exposure. 


The plaintiff in the cause of action against 
the landlord had alleged that the child be- 
came ill and died because of the failure of 
the landlord to provide sufficient heat to 
properly heat the apartment. 


The court gave judgment for the defend- 
ant insurance company, and construed the 
word “accident” as used in the insurance 
policy as meaning a sudden and instant hap- 
pening, an event of the moment rather than 
a condition which continued to develop, 
progress and change through a period of 
time—a happening which is referable to a 
definite and fixed period of time. The court 
appeared to be influenced by decisions under 
the workmen’s compensation act, reciting 
that under the provisions of the act a dis- 
ease may be an accidental injury where it 
is assignable to a determinate or single act, 
identified in space or time—something catas- 
trophic or extraordinary. The policy in 
question in this case should be carefully 
considered, and it may be important to note 
that the policy covered “bodily injuries, in- 
cluding death at any time resulting there- 
from, accidentally sustained by any person 
or persons while within or upon said prem- 
ises by reason of the occupation, use, 
the maintenance, the ownership or the con- 





trol of said premises by the assured as de- 
scribed in the declaration.” 


The court declared that while some dis- 
eases had been held to come within the 
provisions of policies insuring against bodily 
injuries accidentally suffered, in cases of this 
character there was usually found to be a 
definite bodily affliction which usually and 
almost inevitably followed an ascertained cause. 
It stated that the lack of a cause relatively 
definite in point of time, catastrophic in 
character and followed by a usual if not 
inevitable result, distinguished the case from 
those dealing with typhoid occasioned by 
drinking typhoid germs, tuberculosis caused 
by the sudden inhalation of poisonous fumes, 
glanders contracted by direct contract with 
infected substances, and other kindred cases. 


In United States Radium Corporation v. 
Globe Indemnity Company the court had un- 
der consideration the question of whether 
radium poisoning, which was stipulated to 
be an occupational disease, was a personal 
injury sustained by accident, or whether 
the personal injuries were accidentally suf- 
fered. The court construed the insurance 
policy to define the coverage as including 
not all injuries but only such injuries as 
arose from an accident occurring during the 
policy period “so that a finger may be put 
upon an event (accident) occurring within 
the policy period to which the resultant 
injuries may be traced.” The court em- 
phasized that an occupational disease was 
not compensable under the workmen’s com- 
pensation act as it stood at the time the 
policies were in force for the reason that 
an occupational disease was not the result 
of an accident within the meaning of said 
act. Many of the cases discussed by the 
court, supporting its conclusion that the 
radium poisoning could’ not be classed as 
an accident, arose under the workmen’s 
compensation act. The case was rendered 
difficult in view of the fact that the injured 
claimant had been employed by the assured 
from May, 1917, to August, 1921, but the 
presence of radium in her system did not 
become apparent until June, 1928. Also, dur- 
ing the time that the injured party worked 


8 In this case the court quoted from a dissent 
by Lord Robertson in Higgins v. Campbell and 
Harrison, 1 K. B. 328 (1904), as follows: ‘‘It 
was an accident that the workman, in dealing 
with the wool, was brought in contact with 
that which might infect him with this disease 
of anthrax, and it was a further accident that 
the disease attacked him.’’ The Massachusetts 
Supreme Court further states: “If the disease 
was the result of an accident, then we do not 
see why it does not follow that the bodily 
injury which Barry suffered as a result of the 
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for the assured, the assured had carried 
policies with four different companies. The 
court may have been influenced by the fact 
that it was unable to determine on which 
company liability should be fixed or how 
the loss should be distributed. The plaintiff 
had alleged that while she was employed by 
the assured she became affected with an 
occupational disease, leaving it a matter of 
conjecture just when she became affected 
during the period of her employment. 


This case should be compared with 
Canadian Radium and Uranium Corporation 
v. Indemnity Insurance Company, which held 
that radium poisoning was an accident 
within the coverage of a liability policy. 
The decision of the court in United States 
Radium Corporation v. Globe Indemnity Com- 
pany might have been different if the plain- 
tiff had not stipulated that the radium 
poisoning was an occupational disease. 


In Taylor Dredging Company v. Travelers 
Insurance Company the court had under con- 
sideration an action by the dredging com- 
pany against the insurance company to 
recover legal fees and expenses incurred 
by the dredging company in defending an 
action brought against it by an employee 
who claimed he had contracted tuberculosis 
because he was provided damp, wet and 
unsanitary quarters while working on a 
dredge. The court stated that the com- 
plaint described the condition of the em- 
ployee’s quarters, which was claimed to 
have been negligently caused by the dredg- 
ing company, but that nowhere was there 
alleged any event or happening produced 
by that negligence or otherwise which re- 
sulted in the injury sustained. The ccurt 
coastrued the word “accident” as referring 
only to a sudden or instant happening trace- 
able to a specific occasion or event, citing 
United States Radium Corporation v. Globe 
Indemnity Company. It attempted to dis- 
tinguish the case from Hood and Sons v. 
Maryland Casualty Company, 206 Mass. 223, 
92 N. E. 329,° wherein glanders contracted 
by a hostler caring for horses which were 
suffering from glanders was held to be an 
injury, accidental in nature. The court 


disease was not accidentally suffered nor why 
the case does not come within the terms of the 
policy . a liability growing out of an 
act which results an infecting the workman 
with a loathsome and dangerous disease and 
thereby causes him great and perhaps lasting 
physical injury would seem to be as much 
within the spirit and intent of the contract 
as if the injury had been caused by a blow or 
some other equally obvious manifestation of 
force.” 
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“A common-sense appraisement of 
everyday forms of speech and modes 
of thought must tell us when to 
stop.”—Mr. Justice Cardozo. 


stated that the importance attached to the 
time element—the relative singleness of the 
event in the one case and the prolonged 
condition or series of events in the other— 
was thus forcibly illustrated. A disease 
contracted because of a general condition 
existing over a period of time could not be 
classed as an accident or an injury acci- 
dentally sustained, it said. The injury was 
a sequel of a gradual process rather than 
of any specific occasion or event, and the 
cause, therefore, was not an accident. 

No attempt appears to have been made 
by the court to distinguish between injuries 
caused by accident, injuries accidentally 
caused, and accidental means, and it appears 
that it considered the case as involving an 
injury sustained through accidenta! means. 


In Canadian Radium and Uranium Corpora- 
tion v. Indemnity Insurance 
North America the plaintiff sought io re- 
cover from the insurance company upon a 
comprehensive general liability policy. The 
injured claimant had been employed as a 
laboratory technician and her duties re- 
quired her to operate equipment used in 
producing radon ointment. She claimed to 
have sustained bodily injuries as a result 
of the radioactivity of the radium, its com- 
pounds and decay products. Suit was filed 
against plaintiff, and the defendant insur- 
ance company refused to defend the action 
and denied liability. The plaintiff defended 
the suits and succeeded in settling the claim 
for $2,500 and incurred attorney’s fees, and 
then brought this present action against the 
insurer for recoupment. 


This case is worthy of careful consider- 
ation. While radium poisoning may be 
classed as a disease, the ailment could be 
traced to the use of faulty equipment which 
did not afford sufficient protection against 
injury. There does not appear to be any 
sound reason why injury or damage sus- 


® While the court apparently reached a cor- 
rect decision in this case, it apparently erred 
in basing the decision on the fact that the dis- 
ability was an event that took place without 
the injured party’s foresight or expectation. 
Insofar as the controversy exists between the 
insured and the insurer under a liability policy, 
the determining factor would be whether the 
event took place without the insured’s fore- 
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Company of 


tained as a result of a single event referable 
to a definite time and place should be classi- 
fied as an accident, and injury or damage 
which results from a series of exposures, 
none of which was sufficient in itself to 
cause injury but which when aggregated 
over a period of time culminates in the injuri- 
ous result, should be denied the classifica- 
tion, provided, of course, that the injury or 
Gamage which occurs is not excluded from 
the category of the word “accident” as 
understood and used by the average man. 


As was so aptly stated by Mr. Justice 
Cardozo in Connelly v. Hunt Furniture Com- 
pany: “A common-sense appraisement of 
everyday forms of speech and modes of 
thought must tell us when to stop.” 

In the Canadian Radium and Uranium Cor- 
poration case the court stated: 


“The construction to be given insurance 
contracts, like other contracts, should be a 
natural and reasonable one. Western & 
Southern Indemnity Co. v. Industrial Comm., 
366 Ill. 240, 8 N. E. 2d 644; R. F. Conway 
Co. v. City of Chicago, 274 Ill. 369, 113 
N. E. 703. If the language is clear, the 
terms are to be taken and understood ac- 
cording to their plain, ordinary and popular 
sense. Dempsey v. National Life & Ac- 
cident Ins. Co., 404 Ill. 423, 88 N. E. 2d 
874; Pioneer Life Ins. Co. v. Alliance Life 
Ins. Co., 374 Ill. 576, 30 N. E. 2d 66. But 
because the insurer is the one who prepares 
the contract, ambiguous or equivocal ex- 
pressions whereby the insurer seeks to limit 
its liability will be construed most strongly 
against the insurer. Pioneer Life Ins. Co. 
v. Alliance Life Ins. Co., 374 Ill. 576, 30 
N. E. 2d 66; Lenkutis v. New York Life 
Ins. Co., 374 Ill. 136, 28 N. E. 2d 86; Mid- 
west Dairy Products Corp. v. Ohio Casualty 
Ins. Co., 356 Ill. 389, 190 N. E. 702. 


“Applying these principles and looking 
first to the ‘plain, ordinary and popular 
sense’ of the term involved, Webster’s New 
International Dictionary defines ‘accident’ 
as ‘An event which takes place without 
one’s foresight or expectation; an undesigned, 
sudden, and unexpected event.’ It is ap- 
parent that Mary Moore’s disability was an 
event that took place without her foresight 
or expectation; ™! it thus falls within the 


sight or expectation. The insurer is not to 
be heid liable under a liability policy for 
injuries intentionally inflicted by the insured 
or for events which took place which were 
within the foresight or expectation of the 
insured. An event may be an accident as far 
as the injured party is concerned but not an 
accident from the viewpoint of the insured. 
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first definition quoted. It also falls within 
the following definition in Peru Plow & 
Wheel Co. v. Industrial Comm., 311 Ill. 216, 
220, 142 N. E. 546, 548, ‘Those things which 
happen without design are commonly called 
an accident—at least in the popular ac- 
ceptation of the word. Any event unfore- 
seen, not expected by the person to whom 
it happened, is included in the term.’ As 
we have stated, the ‘definite time and origin’ 
qualification then developed by that case 
because of the notice requirements of the 
Workmen’s Compensation Act is not here 
applicable. 


“The conclusion that this construction of 
‘accident’ is a natural and reasonable one, 
embodying the normal and customary use 
of the word as commonly understood, is 
reinforced upon examination of its applica- 
tion to the instant situation. Although dis- 
ability caused by exposure to radioactive 
material does not, of course, result auto- 
matically from following an occupation in- 
volving the use of such substances, it is 
well known that these materials must be 
used and handled with the utmost precau- 
tion or injury will result. It is only natural, 
therefore, that an employer engaged in 
handling these dangerous substances would 
seek insurance protection against accidents 
resulting from that use, and having pro- 
cured a ‘Comprehensive General Liability 
Policy’ covering his liability for damages 
because of ‘bodily injury, sickness or dis- 
ease caused by accident,’ would feel 
protected against such mishaps. Jf the 
nature of radium was such that it could accom- 
plish its injury in a single, blinding exposure 
due, for example, to faulty emanators or equip- 
ment or improper handling because of imade- 
quate instructions, there could be little doubt 
as to the ‘accidental’ nature of the event. The 
fact that the use of the faulty emanators or 
the improper handling must be carried on a 
number of times to effect the injury should 
not and does not render the event any less 
accidental, as that term ts commonly under- 
stood by the ordinary businessman.” (Italics 
supplied.) 


If the Canadian Radium and Uranium 
Corporation had continued to use the faulty 
emanators and equipment after it became 
known that the equipment was causing or 
was calculated to cause injury and damage, 
without taking any precautions to avoid a 
repetition of the injury, and as a result other 
persons were injured, the court would be 
justified in holding that. the subsequent 
injury and. damagé was not caused by ac- 
cident. Where the employer continues to 
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Occupational diseases, in common 
understanding, are those which are 
expected to be contracted as a result 
of working conditions, etc. It cannot 
be said that they are accidents, be- 
cause they are within one’s foresight 
and expectation, the author states. 
© 


use faulty equipment, knowing that the 
equipment is calculated to cause injury, his 
conduct may be classed as wanton and wil- 
ful and the intent to injure should be 
implied. 

United States Fidelity & Guaranty Company 
v. Briscoe (Supreme Court of Oklahoma, 
1951) was a suit by the insured against the 
insurer on a liability insurance policy for at- 
torney’s fees and expenses incurred in defend- 
ing suits for damages caused by cement dust 
from a cement loading mill used by plain- 
tiffs in the performance of a highway con- 
struction contract. The cement dust filled 
the air and settled on the property of the 
persons bringing the suit. 


The court held that the claims asserted 
against the contractors in such suits were 
not predicated on or caused by accident as 
that term was used in the policy. Thus, 
the insurer was not obligated to defend the 
suits, and was not liable for expenses in- 
curred by the contractors in the defense 
thereof. In holding that the damages as- 
serted were not caused by accident, the 
court stated: 


“In construing a contract of insurance, its 
terms and words, if unambiguous, must be 
accepted ‘in their plain, ordinary and popular 


sense.” 14 R. C. L. 931, § 103, and, in this 
connection, there is no contention, by con- 
tractor, that there is any ambiguity con- 
cerning said contract. 


“Coming then to the question whether 
there is, in this :ecord, any testimony tend- 
ing to show that damages to members of 
the Taylor family were caused by accident, 
we confront again the troublesome inquiry:. 
What is an accident? And, when is a 
means or cause accidental, within the mean- 
ing of the contract? It is not always easy 
to define a word, though one of familiar, 
common and daily use, in other words or 
terms, which shall, at once, be so clear, 


accurate and comprehensive, as to be every- 


where and always applicable. Attempts to 
accomplish such a definition quite as often 
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serve to confuse, as to elucidate. One thing, 
at least, is well settled, the words, ‘accident’ 
and ‘accidental’ have never acquired any tech- 
nical meaning in law, and when used in an 
insurance contract, they are to be construed 
and considered according to common speech 
and common usage of people generally. 
Certain it is that no attempt to define these 
words, in other terms, is, in any respect, 
an improvement upon the definition found in 
our standard lexicons, and, from these, by 
way of illustration, we quote from Webster’s 
International Dictionary: 


“*Accident. An event that takes place 
without one’s foresight or expectation; an 
undesigned, sudden and unexpected event, 
chance, contingency. 


“«“Accidental” means Happening by chance 
or unexpectedly, Undesigned; unintentional; 
unforseen or unpremeditated.’ 


“This is also the meaning given to these 
words in United States Mutual Accident 
Ass’n. v. Barry, 131 U. S. 100, 9 S. Ct. 755, 
33 L. Ed. 60. It is an event from an un- 
known cause, or an unexpected event from 
a known cause. Raiford v. Wilmington 
& W. R. Co., 130 N. C. 597, 41 S. E. 806. 
An unusual and unexpected result, attend- 
ing the performance of a usual or necessary 
act. Providence Life Ins. & Inv. Co. v. 
Martin, 32 Md. 310. Mr. Cooley, in his 
compilation of the cases, says that an event 
in which the actor did not intend to pro- 
duce is produced by accidental means, 4 
Cooley, Briefs on Ins. 3156. The same 
thought is adopted, though variously ex- 
pressed, in Joyce, Ins. § 2863; Bouvier’s 
Law Dict.; Kerr, Ins. P. 380; Richards v. 
Travelers’ Ins. Co., 89 Cal. 170, 26 P. 762, 
23 Am. St. Rep. 455; Chapin v. Ocean Ac- 
cident and Guarantee Corporation, 96 Neb. 
213, 147 N. W. 465, 52 L. R. A., N. S., 227; 
Thomas v. Ford Motor Co., 114 Okl. 3, 242 
P. 765; Black, Sivalls & Bryson, Inc. v. 
Silvey, 184 Okl. 176, 86 P. 2d 327; John- 
son Oil Refining Co. v. Guthrie, 167 Okl. 
83, 27 P. 2d 814, 90 A. L. R. 616; and the 
list could be extended quite indefinitely, 
but these authorities, cited from courts and 
writers of the highest standing, make clear 
the meaning of these words, in law, differs, 
in no essential respect, from the meaning, 
attributed to them, in popular speech.’ The 
word ‘accident’ is derived from the Latin 
verb ‘accidere’ signifying ‘fall upon, befall, 
happen, chance.’ In an etymological sense, 
anything that happens may be said to be 
an accident, and, in this sense, the word 
has been defined as befalling; a happening; 
an accident; an occurrence or event. It is 
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true that if contractor performs or does a 
voluntary act, the natural, usual and to-be- 
expected result of which is to bring injury 
or damage upon himself, then resulting 
damage, so occurring, is not an accident, in 
any sense of the word, legal or colloquial. 


“Such an event as an accident, within the 
insurance policy, herein sued upon, is a 
distinctive event that takes place by some 
unexpected happening, the date of which 
can be fixed with certainty ... .” 


The court attempted to distinguish the 
cases of Bryant v. Beason, 153 Okla. 57, 4 
Pac. (2d) 1061, Johnson Oil Refining Com- 
pany v. Guthrie, 167 Okla. 83, 27 Pac. (2d) 
814, and Quality Mills Products Company v. 
Linde, 159 Okla. 256, 15 Pac. (2d) 58, 


and stated: 


“It will be noticed, in each of above 
cases, and, in each case, to which our at- 
tention has been directed, or which we have 
discovered, by research, under Workmen’s 
Compensation Law or otherwise, the dis- 
tinguishing characteristic feature of an 
accident is the distinctive event or deter- 
minable, unexpected happening, occurring 
during the time in question, the date of 
which can be fixed with certainty. Such 
incident or occurrence must have arisen 
from an event capable of being identified 
with respect to time, place and circum- 
stances. In case at bar, there is not the least, 
lingering semblance of any sudden event, 
any unforseen occurrence, or any unex- 
pected happening, which took place during 
the unloading or handling of the cement, 
by contractor, during said four months period.” 


The court seems to be under the impres- 
sion or to hold that an injury occasioned by 
inhaling cement dust, alcoholic fumes and 
the like is an accident if it arises by some 
definite event, the date of which can be fixed 
with certainty, but that it is an occupational 


disease if the injury was progressively 
brought about by the inhalation for a period 
of time so that the date of the event cannot 
be fixed with certainty. The court stated: 


“Taking into consideration all of the 
facts and circumstances, we are of the opin- 
ion, and so hold, that the claims asserted 
against contractor were not predicated on, 
or caused by accident, and not within the 
coverage of insurance policy, sued upon. 
They were predicated upon a series of acts, 
which continued approximately four months, 
and, at all times, voluntary, intentional, 
tortious and wrongful, resulting from negli- 
gent conduct of contractor. Doubtless same 
could have been abated by injunction. In 
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any event, same were not caused by acci- 
dent, in any sense of the word. From facts 
of this case, both the means and result were, 
in no sense, accidental. Taylor Dredging 
Co, v. Travelers Insurance Co., 2 Cir., 90 
F. 2d 449; Senn Products Corp. v. Hartford 
Steam Boiler & Inspection Ins. Co., 180 
Misc. 675, 41 N. Y. S. 2d 133; El Dorado 
Refining Co. v. United States Fidelity & 
Guaranty Co., 157 Kan. 198, 139 P. 2d 369.” 


In the Briscoe case the court noted that 
the damage occurred over a period of sev- 
eral months, the cement dust filling the air 
and settling on the property of the persons 
bringing the suit, and it also noted that the 
operation could have been abated by in- 
junction, thus indicating that it was well- 
known that the operations were causing 
damage. In all probability the operators of 
the loading mill were not in a position to 
assert that they did not know that the 
cement dust was filling the air and settling 
on the property of the persons bringing the 
suit, and an intent to cause the damage could 
possibly be implied. At least, it would be diffi- 
cult to establish that the damage was without 
the operator’s foresight and expectation.” 


Borderline cases of this type have created 
considerable confusion, and it is difficult to 
evolve a clear-cut legal theory which may 
be applied as a test. Subject to the qualifica- 
tion that there be no unusual or unexpected 
event attending the performance of the 
normal operation, it appears that if the in- 
sured expected his operations to cause 
some damage to a particular object or person, 
the damage cannot be classed as accidental 
or “caused by accident” if greater damage 
is caused than was expected or foreseen. 
The insurance company does not undertake 
to insure against errors in judgment as to 
the amount of damage that will be done to 
a particular object or person.” If, in the 
course of his operation, damage to other 
property was occasioned which was not fore- 
seen or expected, it may be said that this 
damage was “caused by accident.” The 
same thing may be true with respect to 
damages to a particular object or person 
other than the damage which was expected 
or foreseen, providing there was some un- 
usual or unexpected event attending the 
performance of the intended act and the 
increased damages can be traced to the un- 
usual or unexpected event. 


In Neale Construction Company v. United 
States Fidelity & Guaranty Company the ques- 


% George K. Hartwick, ‘‘Some Legal Aspects 
of a Comprehensive Public Liability Policy,” 
1953 Insurance Law Journal 690 (October). 
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tion presented was whether a breach of a 
construction contract resulting in defective 
construction fell within the coverage of a 
comprehensive liability policy so as to re- 
quire the insurer to defend a damage 
action brought against the construction com- 
pany in Texas, and to pay the judgment 
obtained therein. 


The construction company had entered 
into contracts to perform certain work and 
construction in Texas. In the suit brought 
against it for breach of contract it was al- 
leged that the construction company failed 
to perform its obligations under the con- 
tracts in that it permitted defective wire 
spinning of all aerial cables, did not properly 
terminate the wire spinning at the end of 
each span, failed to properly take up the 
slack in the spinning wire in each span and 
did not bind the spinning wire at the end 
of each span as required by the specifica- 
tions, and performed this work in a crude 
and improper manner. 


The construction company served notice 
of the pendency cf the suit and the insurer 
denied liability and refused to defend. Judg- 
ment was recovered against the construc- 
tion company and this action was then 
instituted by the company against the in- 
surer, alleging coverage under the policy 
and alleging that the insurer was obligated 
to defend and was liable for the judgment 
rendered therein. 


The court recited that liability was predicated 
upon the happening of an accident with re- 
sulting damage, and held that there was no 
accident as that term was used in the policy. 
The court stated: “It is, however, clear 
that the causes of action were not for dam- 
age from broken wires or injured cables but 
for the additional cost of repairing the 
defective installations.” 


The court, after holding that the mere 
failure on the part of the construction 
company to perform properly under its con- 
tract was not an accident, made the follow- 
ing comment: “The natural and ordinary 
consequences of a negligent act do not 
constitute an accident. If one negligently 
erects a roof by the use of weak or inade- 
quate rafters, the roof is liable to collapse 
but its fall is not an accident because such 
is the ordinary result of such construction. 
Here certain standards were required for 
these installations. Because of the negli- 
gent manner in which the wires were spun 


™ Kuckenberg et al. v. Hartford Accident and 
Indemnity Company, 8 Fire and Casualty Cases 
818 (CA-9, 1955). 
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When an act is continuous and at all 
times tortious and wrongful, it should 
not be exempt from the classification 
of an accident because it extends for 
a long period of time provided the 
injury took place without one’s fore- 
sight or expectation. 


certain damage resulted, such as permitting 
the cables to sag and even creating the 
hazard of broken spinning wires, but these 
results were the usual, ordinary and ex- 
pected results of such negligent construc- 
tion. Such results were in no sense sudden, 
unexpected or unanticipated. When the 
means used and intended to be used produce 
results which are their natural and probable 
consequences, there has been no accident 
although such results may not have been 
intended or anticipated.” 


_ It would appear tha! the above-quoted 
remarks of the court were not necessary to 
a decision in the case and were obiter dicta. 
It must be remembered that in this case 
the work performed by the construction 
company did not result in damage or injury. 
In this case the liability of the insured re- 
sulted from its failure to do the work prop- 
erly. The suit was one to recover damages 
for breach of contract rather than to recover 
for the damage to other property. The 
example given by the court of the negligent 
erection of a roof by the use of weak or in- 
adequate rafters with its attendant collapse 
does not appear to be a well-considered 
illustration of the absence of an accident. 
The collapse of the roof would certainly 
be considered by the average man to be an 
accident. Insofar as the contractor who is 
erecting the house is concerned, he may 
not be able to recover from the insurer for 
the damage recovered against him by the 
owner for breach of, or negligent perform- 
ance of, his building contract—that is, the 
rebuilding of the roof in accordance with the 
plans and specifications. However, if, when 
the roof collapsed, it occasioned damage to 
other property, the fall of the roof and the 
damage to the property would necessarily 
be classed as an accident, unless proof was 
adduced that the insured expected the roof 
to fall or intended the resulting damage. 


In Rex Roofing Company v. Lumber Mutual 
Casualty Insurance Company of New York 
the plaintiff was engaged in resurfacing the 
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roof of an apartment building. The work 
was commenced on January 18 and was 
suspended because of inclement weather on 
January 19. Work was resumed on January 
20 and progressed on January 21 to a point 
where the entire roof was covered with felts, 
nailed down and sealed on both sides with 
flashing cement. Nearly half of the roof 
was covered with an outer layer of felts 
mopped in with hot asphalt when it began 
to snow heavily. Later the snow turned to 
rain. Because the roof was flat, the water 
was unable to drain off. It collected on the 
roof and backed up under the felts, leaking 
down into the interior of the building. 


Actions were brought against the plain- 
tiff by the owner of the building and five 
tenants for the damages caused by the 
entry of the water. In all of these actions 
it was claimed that the damage was caused 
by the negligence of the plaintiff in per- 
forming the work. The defendant insur- 
ance company refused to defend the action, 
disclaiming liability on the grounds that 
the occurrence was due to faulty work- 
manship and not caused by accident, and 
that the property damaged was in the care, 
custody and control of the plaintiff. Plain- 
tiff compromised the actions and brought 
this suit against the insurer for his loss, 
including attorney’s fees. 


The court stated: 


“Defendant’s argument, as presented on 
this submission, is that the property dam- 
age resulted from plaintiff's conduct in half 
doing the roof and leaving it exposed to the 
elements, and therefore was not an accident 
or produced by accidental means but was 
either the result of actual design or falls 
under the maxim that every man must 
be held to intend the natural and probable 
consequences of his acts. Taking a dic- 
tionary definition of an accident as an event 
which is unexpected, the cause of which 
cannot be traced, or at least is not apparent, 
defendant contends that the damage here 
experienced could have been foreseen and 
was the result of calculated conduct rather 
than of chance. 


“While undoubtedly the intentional infliction 
of injury cannot be regarded as an accident 
and conduct may be so heedless as to be 
equated to the wilful, we cannot take seriously 
the suggestion that plaintiff's conduct here was 
more than negligent. Defendant does not go 
so far as to suggest that negligence on the 
part of plaintiff absolves the defendant of 
liability or that the term ‘accident’ should 
be so narrowly construed as to rule out an 
occurrence caused by negligence. I/ndeed, 
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negligence would be the predicate of any likely 
liability insured against and defendant con- 
cedes that in construing a contract of this 
kind words should not be given a technical 
meaning but should be taken as they would 
be understood by an average man. We have 
no doubt that the average man would con- 
sider the occurrence in question as an 
‘accident’ in the common conception of that 
word.” (Italics supplied.) 

In Cross et al. v. Zurich General Accident 
and Liability Insurance Company, Ltd., the 
plaintiff had been in the business of clean- 
ing the exterior of buildings for a number 
of years and had secured a public liability 
policy from the defendant giving coverage 
for the liability imposed upon him by law 
for damages because of injury to property 
caused by accident. 

Plaintiff was attempting to clean the ex- 
terior of a building with a solution of muri- 
atic acid but, because of the accumulation 
of grime, this method was not effective. 
Plaintiff then obtained permission from the 
managers of the building to use a different 
solution, compounded of one cup of hydro- 
fluoric acid to a five-gallon bucket of muri- 
atic acid solution. 

To avoid acid damage to the windows 
adjoining the area being cleaned, plaintiff 
adopted certain protective measures. De- 
spite the protective procedure followed, 
some of the glass windows in the building 
were damaged by the solution and claims 
for damages were received by the plaintiff 
from some of the tenants and from the 
agents of the building. The defendant in- 
surer notified of the claims and was 
requested to undertake their defense or 
settlement. The insurer disclaimed lia- 
bility, except for the claim of one tenant 
who claimed damage to merchandise inside 
the building, stating that the damage was 
not occasioned by an accident. Suit was 
brought for a declaratory judgment. The 
court of appeals stated: 

“The basis for the decision of the trial 
court was that the plaintiffs intentionally 
used hydrofluoric acid in the solution and 
failed to take the precaution of covering 
the windows with grease or heavy paper. 
But failure to take a proper or effective pre- 
caution does not prove intent to damage. 
Plaintiffs may have been negligent in not keep- 
ing sufficient water on the windows, but the 
very fact that water was applied to each win- 
dow negatives any idea that plaintiff intended 
to damage same. And lacking such intent, the 
damage was accidental, even though caused by 
negligence. 
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was 


Most of the cases that turn on the 
definition of “accident,” and hold 
that, as used in an insurance con- 
tract, it is limited in meaning to a 
single event referable to a definite 
time and place, adopt only one defi- 
nition of “accident”—namely, that it 
is an undesigned, unexpected and 
sudden event—and place particular 
emphasis on the word “sudden.” 
* 


“The insured bought and paid for pro- 
tection against liability for negligent acts. 
A policy such as here under consideration 
covers the risks incidental to the occupation 
in which the insured is engaged. It is well 
settled that negligence on the part of the 
insured which causes or contributes to the 
injury or damage is not a.defense. Ocean 
Accident & Guarantee Corp. Ltd. of Lon- 
don, England v. McClung, 10 Cir., 84 F. 24 
844; Standard Acc. Ins. Co. v. Van Altena, 
7 Cir., 67 F. 2d 836; 45 C. J. S. Sec. 775. 


“We conclude that the claims for dam- 
ages against the plaintiffs referred to in the 
complaint are covered by the insurance 
policy issued by the defendant, and that 
said defendant is under a duty and obliga- 
tion to the plaintiffs with respect to such 
claims and to any suits or actions arising 
therefrom.” (Italics supplied.) 


Attention should be called to four addi- 
tional cases not cited in the Fire, Casualty 
and Surety bulletin referred to previously. 
Particular attention is called to the decision 
of the Supreme Court of Alabama in Ameri- 
can Mutual Liability Insurance Company v. 
Agricola Furnace Company, 236 Ala. 535, 183 
30. 677. The facts in this case were stated 
by the court as follows: 


“The suit was filed on November 4th, 
1936, and alleges that plaintiff contracted 
silicosis and tuberculosis by reason of the 
unsafe conditions of his place of employ- 
ment where he was engaged from April, 
1926 to May, 1936, due to improper ventila- 
tion in such place where particles of dust 
and metal circulated in the air. That along 
about the first of May, 1936, while so en- 
gaged, he was made sick in that way, but 
that it did not appear suddenly, violently 
or by accidental means but gradually ap- 
peared to grow progressively worse as a 
result of said: continuous effect of said dust 
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and particles of metal, and that defendant 
did not use reasonable diligence to provide 
a reasonably safe place in which to do his 
work,” 


There was no sudden violence in this 
American Mutual case. The complaint was 
that “the defendant did not use reasonable 
diligence to provide a reasonably safe place 
in which to do his work.” The language 
just quoted is equivalent to a charge that 
the defendant in the case was negligent. 


In holding that the American Mutual 
Liability Insurance Company would have to 
defend Agricola Furnace Company, the 
court used the following language: 


“A tort is often an accident, as when 
injury results from negligent conduct and 
it may be of a continuous sort, and, if so, a 
recovery may be had for all damages which 
occurred within the period of limitations, 
37 Corpus Juris 897, and by successive 
actions. Louisville & Nashville R. Co. v. 
Higginbotham, 153 Ala. 334, 44 So. 872. 


“When an act is continuous and all the 
time tortious and wrongful, it should not 
be exempted from such classification as an 
accident because it extends for a long period 
of time, however difficult it may be to 
separate the amount of damage done within 
the period of the statute of limitations from 
that occurring in the period preceding. 
Lehigh Portland Cement Co. v. Donaldson, 
231 Ala. 242, 164 So. 97; Howell v. City of 
Dothan, 234 Ala. 158, 174 So. 624; Lehigh 
Portland Cement Co. v. Higginbotham, 232 
Ala. 235; 167 So. 259. 


“As we construe the complaint, there- 
fore, it is not for an occupational disease, 
but it is for an accident caused by a tort con- 
tinuous in nature.” (Italics supplied.) 


In Berger Brothers Electric Motors v. New 
Amsterdam Casualty Company, 46 N. Y. S. 
(2d) 64, 267 App. Div. 333, the insured had 
contracted to convert an electric incubator 
system from 25 cycle frequency to 60 cycle 


frequency. The employees of the insured 
so negligently connected the wiring that 
the fan blades for ventilation of the incu- 
bator ran in reverse, spoiling many eggs. 
The insurer argued that the damage re- 
sulted from negligence and not accident. 
The trial court agreed. The appellate divi- 
sion, in reversing, said: 


“Was the injury suffered by Chillson the 
product of an accident within the fair mean- 
of the policies? The learned trial court 
concluded ‘That the normal growth and 
development of the eggs were impeded and 
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with, 
environmental 


interfered not by accident, but by 
certain conditions brought 
into play by the negligent installation of the 
motors. This conclusion overlooks the 
chain of events producing Chillson’s loss. 
There is no claim that the plaintiff’s serv- 
ants wantonly or wilfully hitched the motors 
so that the fans would rotate in the wrong 
direction. The hitching of the motors as 
they were originally hitched was, therefore, 
purely accidental. The whole group of 
events, beginning with the improper hitch- 
ing of the motors and ending with the 
damage inflicted on Chillson’s turkey eggs 
and on his turkeys was an accident, not in 
one of its phases but in all of them. Every 
revolution of the fan in the wrong direction 
was accidental and destructive of Chillson’s 
property. No other cause intervened to 
contribute to his loss.... We think the 
exposure of Chillson’s turkey eggs to the 
adverse air currents generated by the im- 
proper hook-up of the fans and the result- 
ant damage to his turkey eggs and turkey 
chicks were both catastrophic and extraordi- 
nary and were assignable to a determinate 
or single act, to wit, the improper hook-up 
of the fans, which is identifiable in space 
and time, and that the consequences ensuing 
from the act constituted injuries accidentally 
suffered within the meaning of the policies. 
Lagowitz v. United States Fidelity & Guar- 
anty Company, 28i N. Y. 876, 878, 24.N. E. 
(2d) 505.” 


The decision of the appellate division in 
the Berger Brothers case was reversed by 
the New York Court of Appeals, 295 N. Y. 
523, 58 N. E. (2d) 717, on the ground that 
the accident did not occur until eggs were 
placed in the incubator almost two months 
after installation of the motors was com- 
pleted and that the accident was due to 
defective workmanship after insured’s work 
was completed within clauses excluding 
from coverage such accident. The court 
construed the policy in question as limiting 
the casualty insurance company’s liability to 
accidents occurring during the progress of 
the work and excluding liability for acci- 
dents occurring after the work was com- 
pleted, as a result of defective workmanship. 
The court noted that 4here was a contro- 
versy before the court, and in the court 
below, predicated upon decisions in which 
the courts have considered what is and 
what is not an accident in various legal 
and factual settings, but that there was no 
need to consider the contentions because, 
conceding that the mishap to the turkey 
eggs was an accident, the accident did not 
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occur before the work was completed. The 
judgment of the court of appeals turned on 
the exclusion clause contained in the policy, 
which reads as follows: 


“This policy does not cover any accident 
(8) resulting from defective work- 
manship or material in connection with 
contracting operations after the insured’s 
work is completed.” 


In Hauenstein v. St. Paul Mercury Indem- 
nity Company, 8 Fire AND Casualty CASES 
370 (Minn., 1954), the plaintiff was dis- 
tributor of a Aew type plaster. He was 
insured against liability for damage because 
of injury to or destruction of property, 
including thereof, caused by 
accident. 


loss of use 


The plaster distributed by plaintiff was 
not satisfactory as a building material and 
upon being used shrunk and cracked, mak- 
ing it necessary for the contractor to re- 
move it and replaster the walls and ceilings. 
The contractor brought suit against the 
plaintiff for breach of warranty, and the 
defendant insurer refused to any 
responsibility for the claims. Thereupon, 
plaintiff commenced this action for a de- 
claratory judgment to fix the liability for 
the claim made by the contractor, and to 
determine the defendant insurer’s liability 
on similar claims made by others. 


assume 


The Minnesota Supreme Court reversed 
the judgment of the lower court in favor 
of the defendant insurer, stating: 


“There is no doubt that the property 
damage to the building caused by the appli- 
cation of a defective plaster was ‘caused 
by accident’ within the meaning of the insur- 
ance contract, since the damage was a com- 
pletely unexpected and unintentional result. 


“Accident as a source and cause of dam- 
age to property, within the terms of an 
accident policy, is an unexpected, unfore- 
seen, or undesigned happening or conse- 
quence from either a known or an unknown 
cause.” 


The court further stated: “Although 
there was no liability for damage to the 
plaster itself as a product handled and 
distributed by the plaintiff, the insurer is 
liable under its insurance contract for acciden- 
tal damage to property caused by application of 
the defective plaster.” (Italics supplied.) 


In Employers Insurance Company of Ala- 
bama, Inc. v. Rives, 8 Frre AND CASUALTY 
Cases 676 (Ala., 1955), the plaintiff contrac- 
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tor had been hired to install gasoline pumps 
and make connections with ground storage 
tanks. After the work was completed, the 
station operator complained that there was 
an unusual loss of gasoline. On investiga- 
tion, the plaintiff contractor discovered that 
in installing the pumps his employees had 
failed to tighten the nut at an underground 
union, An adjacent property owner com- 
plained that as a result of the leakage of 
gasoline his well was contaminated. The 
plaintiff contractor settled the action brought 
against him by the adjacent property owner 
and brought an action to recover the amount 
of the settlement from the insurer. The 
Supreme Court of Alabama, in holding in 
favor of the contractor, declared that the 
damage to the well was sustained as the 
result of an accident, as that term was 
used in the insurance policy. It stated 
that the Alabama court had been inclined 
to give a liberal construction to the word 
“accident.” The court quoted with approval 
from American Mutual Liability Company v. 
Agricola Furnace Company, and from Berger 
Brothers Electric Motors, Inc. v. New Amster- 
dam Casualty Company. 


Conclusion 


It should be borne in mind that where 
the policy does not contain a definition of 
the word “accident,” there is a strong pos- 
sibility that the courts, in case of doubt as 
to whether an event was an accident, will 
hold the contract to be ambiguous and re- 
solve the doubt in favor of the insured. 
It is to be noted that Webster’s New Inter- 
national Dictionary defines accident as {fol- 
lows: “(1) Literally, a befalling. (a) An 
event that takes place without one’s fore- 
sight or expectation; an undesigned, sudden, 
and unexpected event. ... (b) Hence, often, 
an undesigned and unforeseen occurrence 
of an afflictive or unfortunate character; a 
mishap resulting in injury to a person or 
damage to a thing; a casualty; as, to die 
by an accident. (c) Chance; contingency. 
. . .” Synonyms of the word “accident” 
are listed as “chance, mishap, mischance, mis- 
fortunate; disaster, calamity, catastrophe,” 
and it is stated that “accident” and “casu- 
alty” agree in designating an unforeseen 
occurrence, usually of an untoward or dis- 
astrous character, it being stated that casu- 
alty is usually confined to mischances which 
involve bodily injury or death and that 
accident is of more general application. 


(Continued on page 107) 
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Tampering with the Jury System 


By ALBERT AVERBACH 


The true solution and cure for congested court calendars 
is not the elimination of trial by jury, says the author 


HOSE who would take away the right 

of trial by jury are not believers in 
totalitarianism. They propose their plans 
with the basic objective of making democ- 
racy work better. Because their motives 
are respected, their ideas have been slow to 
ignite the fire of public indignation, and 
their campagins have moved ahead with 
startling rapidity in this atmosphere of 
lethargy. The fight to retain trial by jury 
is a real fight. Antijury sentiment cannot 
be laughed away. 


While Judge Jerome N. Frank (United 
States Court of Appeals for the Second 
Circuit) has provided the philosophic basis 
for current schemes to dispense with jury 
trials in civil actions,’ the main fight is now 
being waged by two New York Supreme 
Court justices in Manhattan. They are 
David W. Peck, presiding justice of the 
Appellate Division of the New York Su- 
preme Court, First Department, and Samuel 
H. Hofstadter, justice of the New York 
Supreme Court, First District. 

Their speeches and _  articles—directed 
both to the bar and to the public—have 
received wide circulation. Justice Peck, for 
example, made a major address on the sub- 
ject before the Association of the Bar of 
the City of New York on January 14, 19527 
and has followed through with a plethora 
of presentations for such publications as the 
New York State Bar Association Bulletin® 
and the Harvard Law School Bulletin* Jus- 


tSee particularly ‘‘Something Wrong with 
Our Jury System,’’ 126 Colliers 28 (December 
9, 1950). 

2 Peck, 
York Law School Student Law 
(January 15, £952). 

’ ‘Report on Justice,’"’ New York State Bar 
Association Bulletin, Vol. 25 (1953). 

4“Crisis in the Courts,’’ 7 Harvard Law 
School Bulletin 15 (October, 1955). 


“The Pillars of Justice,"’ 127 New 
Review 179 


Jury System 


tice Hofstadter wrote a lengthy article ad- 
vocating the substitution of a compensation 
plan for trial by jury in negligence cases 
for the New York Law Journal’ 

Justice Hofstadter has restated his argu- 
ments for the Sunday magazine section of 
the New York Times; and has repeated 
them again for the editorial pages of the 
New York Herald-Tribune.’ He then reached 
the widest possible magazine audience with 
an article which was published in the 
Saturday Evening Post last October.* 

Justice Peck has appeared before even 
larger “publics.” The New York Times 
Sunday magazine has been his favorite 
literary market place, and the latest in his 
series of antijury articles reached the news- 
stands last Christmas Day.® An affirma- 
tive answer was given to the question “Do 
Juries Delay Justice?” On January 4 of 
this year the Peck-Hofstadter message was 
telecast to more than four million people 
when Presiding Justice Peck was inter- 
viewed on the CBS-TV “Morning Show,” 
2 COast-to-coast program. 

That very day the New York State 
Senator from Westchester County, Pliny 
Williamson (Chairman of the Senate Judi- 
ciary Committee) turned words into action 
when he stood before the New York State 
Legislature to propose a_ constitutional 
amendment.” His amendment, which em- 
bodies the ideas set forth by Justices Peck 
and Hofstadter, would abolish trial by jury 


5“A Proposed Automobile Accident Compen- 
sation Plan,’’ New York Law Journal, February 
23, 24, 1954. 

® February 21, 1954. 

™“Automobile Accident Cases,’’ 
Herald-Tribune, p. 22, June 2, 1955. 

§ ‘Let's Put Sense in the Accident Laws,’’ 228 
The Saturday Evening Post 17 (October 22, 
1955). 

* “Do Juries Delay Justice?’’ 

1 Senate Introduction Bill No. 48, introduced 
by Senator Pliny Williamson, January 4, 1956. 
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in cases to recover damages for personal 
injuries and injury to property caused by 
negligence (ostensibly to cure court con- 
gestion in the metropolitan counties, ac- 
cording to the footnote to the bill). 


Antijury Arguments 


Just what do Justices Peck and Hof- 
stadter propose? What are the reasons 
behind those proposals? And do those pro- 
posals make sense? 

Boiled down to the essentials, the anti- 
jury argument runs something like this: 
Courts are designed to mete out justice, 
and “justice delayed is justice denied”; 
justice is delayed because the court cal- 
endars are overcongested; jury trials take 
more time than trials without juries and 
thus add to congestion; therefore, eliminate 
jury trials in civil actions; speed up the 
judicial process; provide more efficient 
justice. 

Here is another version—an abbreviated 
version—of the Peck-Hofstadter argument: 
Seventy per cent of all liagated cases today 
are personal injury actions; most personal 
injury actions are tried before juries; there- 
fore, take personal injury actions out of 
the courts; clear up court congestion; pro- 
vide more efficient justice. 

As part of their plan, the antijury forces 
advocate proposais to dispose of auto in- 
jury cases by means of some sort of 
compensation plan, administered by some 
sort of a commission or board. 


™ Carman, ‘‘Is a Motor Vehicle Accident Com- 
pensation Act Advisable?’' 4 Minnesota Law 
Review 705 (1916). 

 Rollis, “A Proposal to Extend the Compen- 
sation Principle to Accidents in the Streets,’ 
4 Massachusetts Law Quarterly 392 (1919). See 
also, Marx, ‘‘Compulsory Compensation Insur- 
ance,”’ 25 Columbia Law Review 164 (1925); 
Elsbree and Roberts, ‘Compulsory Insurance 
Against Motor Vehicle Accidents,’’ 76 University 
of Pennsylvania Law Review 690 (1928). 
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While the Peck-Hofstadter view repre- 
sents the first significant threat to the right 
of trial by jury in civil cases, this is by no 
means the first time the jury system has 
been under attack. The present agitation 
for so-called jury “reform” is based upon 
ideas and theories which had been safely 
concealed in the law reviews at least as far 
back as 1916. 


Four decades ago, when horses far out- 
numbered automobiles, the “threat” of over- 
crowded court calendars as a result of 
personal injury actions was already a 
matter of concern to certain segments of the 
bar. The Minnesota Law Review, in 1916, 
carried an article on the advisability of a 
motor vehicle accident compensation act.™ 
Three years later, the Massachusetts Law 
Quarterly published an article on extending 
the compensation principle to street accidents.” 


The sum and substances of the first at- 
tacks on jury trials in negligence actions 
culminated in the famous “Columbia Re- 
port” of 1932.% This report pointed out the 
obvious: More and more automobiles were 
traveling on more and more highways; the 
gross number of accidents was increasing; 
personal injury totals were on the upswing; 
calendar congestion was becoming a more 
serious problem, etc. The recommended 
solution was a compensation commission 
plan as a substitute for juries and the 
judicial process. 

Again, there was a wave of law review 
articles “—but the audience was limited and 
uninterested. And now there is a third 


18 Report of the Committee to Study Compen- 
sation for Automobile Accidents (Philadelphia, 
Columbia University Council for Research in the 
Social Sciences, 1932). 

“See, for example, the ‘‘Columbia Report’’ 
discussions: ‘‘Compensation for Automobile Ac- 
cidents"’ (a symposium), 32 Columbia Law Re- 
view 785 (1932); reviews in 18 American Bar 
Association Journal 221 (1932) and 43 Yale Law 
Journal 160 (1933); “Symposium, Financial Pro- 
tection for the Motor Accident Victim,’’ 3 Law 
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series of publications “featuring the writ- 
ings of Peck and Hofstadter—advocating 
the abolition of jury trials in tort actions 
and the substitution of a compensation 
commission plan. 


But what have the antijury forces said 
specifically? Justice Peck set the stage for 
the current campaign with this statement: 


“Let us not delude ourselves into think- 
ing that our professional system is so 
entrenched or fortified with favor in the 
Legislature that we are secure in our own 
house. Other systems and ways of doing 
things have melted in the fire of public 
indignation and have been eliminated for 
public protection and convenience. Have 
we not, from our own precincts, witnessed 
the flight in large measure of commercial 
litigation to arbitration? Negligence claims 
to compensation is only the next step, un- 
less their handling by us is vastly improved.” ” 


Again, Mr. Justice Peck stated: 


“We must also re-examine and re-appraise 
the jury system as the basis of the trial 
process. The jury system has been taken 
for granted and assumed to be good, al- 
though ours is the only country in the 
world which any longer attempts to handle 
the bulk of its civil litigation by jury trial 

it is quite time to question the value 
of the jury system and at least see what 
effect it is having on the administration of 
justice.” 


“Everyone would have to recognize and 
concede that the thing which makes the 
trial process slow, and is basically re- 
sponsible for the delay in reaching cases 
for trial is the jury system None of 
us would consider abandoning juries in 
serious criminal cases But I think 
that the time has come to question with an 
open mind, without any prejudice or pre- 
dilection based on tradition or partisanship, 
whether in this automobile age of con- 
gested communities and congested courts, 
the jury system has remaining advantages 
comparable to its disadvantages in ordinary 
civil litigation.” ™ 


Outlining his position, Justice Hofstadter 
wrote the following for the Saturday Eve- 
ning Post: 


(Footnote 14 continued) 

and Contemporary Problems 579, 583 (1936); cf. 
Sherman, ‘Grounds for Opposing the Auto- 
mobile | Accident Compensation Plan,’’ 3 Law 
and Contemporary Problems 598 (1936). 

1% See also, Grad, ‘Recent Developments in 
Automobile Accident Compensation,’* 50 Colum- 
bia Law Review 300 (1950); MeNiece and Thorn- 
ton, ‘‘Automobile Accident Prevention and 
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“Awards would be paid by insurance 
companies or, if necessary, from state in- 
surance funds. 

“Society must accept collective responsi- 
bility for such accidents. They are a com- 
mon burden of our society and should be 
dealt with on a collective, rather than an 
individual basis. 

“Lawyers, who have a vested interest in 
the large number of lawsuits arising from 
automobile accidents and who naturally see 
the problem from their own point of view 

etc,” » 

There is no value to be served in belabor- 
ing the Peck-Hofstadter position. Of much 
more importance is the story of those who 
oppose this position and the arguments 
which they have advanced. 


‘“Anti-Antijury Forces’’ ' 


Even Justice Hofstadter admits that the 
antijury forces are in the minority. Com- 
menting on the proposed abolition of jury 
trials, he observes: 

“Doubtless, it will be stanchly resisted by 
many people, including lawyers, in and out 
of the Legislature. The number must be 
legion who concur in G. K. Chesterton’s 
view: ‘I would trust twelve ordinary men 
but I cannot trust one ordinary man.’”” 


Unfortunately, the adherents of the 
Chesterton philosophy cannot be designated 
as the “projury forces” which have come 
out in opposition to the compensation com- 
mission proposals. The sad truth is that 
antijury sentiment has met with more 
lethargy than debate. But there are some 
whe have picked up the gauntlet to com- 
prise a strong “anti-antijury force,” and they 
have an important message for the bench, 
the bar and the public. 


The names of those who comprise the 
anti-antijury forces are as important as the 
arguments they have presented. The list is 
headed by Attorney General Herbert C. 
Brownell, and includes a great many of the 
nation’s active trial lawyers. Significantly, 
it includes both plaintiffs’ lawyers and de- 
fendants’ lawyers—the men who represent 
both sides in the tort cases now dominating 
the time of the courts. Important articles 


Compensation,’’ 27 New York University Law 
Review 585 (1952); McNiece and Thornton, “Is 
the Law of Negligence Obsolete?’’ 26 St. John’s 
Law Review 255 (1952). 

1% Work cited at footnote 2. 

" Work cited at footnote 4. 

1% Work cited at footnote 3. 

1% Work cited at footnote 8. 

2* Work cited at footnote 6. 





against the compensation commission plan 
have been written by Ray Murphy,” general 
counsel of the Association of Casualty and 
Surety Companies, and by Ben C. Cohen,” 
president of the National Association of 
Claimants’ Compensation Attorneys. The 
voices of other leading trial lawyers,” rep- 
resenting either injured plaintiffs or insur- 
ance company defendants, or both, have 
likewise been raised against the ideas of 
Justices Peck and Hofstadter. 

While comparatively few lawyers have 
actively joined the anti-antijury team, vir- 
tually every lawyer who has expressed him- 
self has been in opposition to compensation 
commission proposals. In 1937, the Bal- 
lantine Committee of the Association of the 
Bar of the City of New York recommended 
a compensation plan on the theory that 
trial by jury in tort cases was too costly 
and haphazard. At an open meeting of 
the association, the plan was overwhelm- 
ingly rejected. 

Under the chairmanship of Major General 
William J. Donovan, another special com- 
mittee of that same association considered 
the same subject in 1952. The committee 
reached the conclusion that it would be 
socially and economically undesirable to 
adopt a system of compensation without 
regard to fault. This report received near 
unanimous approval when presented to the 
membership in December of that year. 

More recently, in December, 1955, the 
National Association of Claimants’ Com- 
pensation Attorneys took a definite posi- 
tion on the issue. The association opposes 
any plan which would <ceprive injured per- 
sons of their right to trial by jury or the 
benefits of the judicial process. 


Projury Philosophy 


Underlying all of the arguments which 
have been raised against the antijury forces 


is the lesson of history. It is a lesson not 
easily disregarded. “Since it was first recog- 
nized in Magna Carta, trial by jury has 
been a prized shield against oppression.” * 
It is a right treasured by the American 
people. 


“= ‘*The Future of Insurance, Awards and 
Compensation,”’ 1953 Insurance Law Journal 
90 (February). 

= ‘‘Lawyers Beware, Public Be Wary,” an 
address before the Oklahoma Bar Association, 
December 7, 1955, published in the Los Angeles 
Daily Journal, December, 1955. 

22 See, for example, Kilroe, ‘Necessity for 
Preservation of the Judicial Process in the In- 
terest of Persons Injured in Automobile Acci- 
dents,’"’ 25 New York State Bar Bulletin 315 
(1953); Flynn, ‘‘Answering Justice Hofstadter 
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There is no need to recite the history 
of Peter Zenger or to recount the number 
of times that trial by jury has secured indi- 
vidual freedoms and individual rights. The 
United States Supreme Court has stated it 
this way: 

“The right of jury trials in civil cases at 
common law is a basic and fundamental 
feature of our system of federal juris- 
prudence which is protected by the Seventh 
Amendment. A right so fundamental and 
sacred to the citizen, whether guaranteed 
by the Constitution or provided by Stat- 
ute, should be jealously guarded by the 
courts.” * 


Thomas Jefferson very wisely said: 


“Freedom of the press; freedom of person 
under the protection of the habeas corpus; 
and trial by juries impartially selected—these 
principles form the bright constellation 
which has gone before us and guided our 
steps through an age of revolution and 
reformation. The wisdom of our sages and 
the blood of our heroes have been devoted 
to their attainment. They should be 
the touchstone by which we try the serv- 
ices of those we trust; and should we 
wander from them in moments of error or 
alarm, let us hasten to retrace our steps 
and to regain the road which alone leads to 
peace, liberty and safety.” (Italics sup- 
plied.) 


Basic Problem 


Reduced to its essentials, there is only 
one basic problem in any legal system—the 
problem of doing justice. There is only 
one real argument which has been ad- 
vanced by the Peck-Hofstadter forces— 
calendar congestion causes delays and there- 
fore denies justice. If there were no calen- 
dar congestion, there would be no problem. 
If there were no calendar congestion, there 
would be no antijury forces. 


But there is calendar congestion. At 
least there is enough calendar congestion 
to warrant comment and to give rise to 
the outcries for some sort of a compensa- 
tion commission plan. 


—Compensation Is No Solution,’’ 27 New York 
State Bar Bulletin 406 (1955); and the forthcom- 
ing article by Ryan and Greene, scheduled for 
publication in the February, 1956 issue of the 
American Bar Association Journal, 

24 Discussed in Kilroe, work cited at footnote 
24, at p. 317. 

2 Glasser v. U. 8., 315 U. S. 60, 62 S. Ct. 457 
(1941). 

2% Jacob v. City of New York, 315 U. S. 752, 
62 S. Ct, 854 (1941). 
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It takes four years for a personal injury 
action to come to trial in the City of New 
York. Certainly, the situation is serious, 
and certainly something must be done about 
it. But the calendar congestion problems 
in New York City do not reflect the pic- 
ture in the rest of New York State, to say 
nothing of the situation throughout the rest 
of the country. 


There is less than an eight-month delay 
in the City of Buffalo; the delay in Albany 
is only 14 months; in Syracuse there are 
no delays at all. In Los Angeles, where 
there are more cars per capita than in any 
other large city in the world, it takes less 
than a year to get to trial. The view has 
been expressed that it will soon be possible 
to dispose of personal injury litigation in 
Los Angeles within six months from the 
time issue is joined.” Some delay does 
exist in Chicago, but in the vast majority 
of jurisdictions the problem is unknown. 


Solving Calendar Congestion 


Suppose there is some calendar conges- 
tion. Is that any reason to disregard the 
lessons of history and advocate so revolu- 
tionary a step as the abolition of trial by 
jury? 

New Jersey conquered the problem of 
calendar congestion by streamlining her 
court structure. Within a short time after 
the adoption of the new system, Chief 
Justice Vanderbilt was able to report that 
the state had in all but five counties “finally 
reached the goal where a case is brought 
on for trial within two months after the 
pleadings and pretrial procedures are com- 
pleted.” * Delays have also been cut to a 
minimum in the other five counties. The 
system works.” 

But the problem is not of such moment 
to require so comprehensive a solution, even 
though it could be pointed out that reforms 
in the New York legal structure are well 
overdue. Certainly, there are easier ways 
to handle the issue. 


Three sound proposals have been ad- 
vanced time and time again to cure the 
evils of calendar congestion. The first is to 
add more judges. The second is to expand 
the use of pretrial procedures. The third 
is to adopt the rule of comparative negligence. 


More judges as cure for calendar conges- 
tion.— Considering the fact that no new 


** Work cited at footnote 23. 

% Vanderbilt, ‘‘The Record of the New Jersey 
Courts in the Third Year Under the New Con- 
stitution,”’ 6 Rutgers Law Review 367 (1952). 
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judgeships have been added to the supreme 
court bench in New York City for more 
than 30 years, the most obvious solution is 
more judges. It is also the easiest and 
cheapest solution. No “reforms” should be 
contemplated without an attempt to cure 
calendar through this 
expedient. 


The Constitution of the State of New 
York permits one supreme court justice for 
every 60,000 of population. Upstate New 
York areas generally conform to this con- 
stitutional position. However, in metropoli- 
tan New York there is presently one 
supreme court justice for every 175,000 of 


population in the city.” 


congestion simple 


No new New 
preme 


added 


judges in the York Su- 
Court, First District, have been 
since 1925, when the constitution 
went into effect, although the population in 
the metropolitan area has grown by leaps 
and bounds. 


The constitutional provision, in providing 
that for every 60,000 of population there 
may be one supreme court justice, recog: 
nized the fact that there is a direct relation- 
ship between the density of population and 
the litigation that would arise among the 
people. 


A report of the New York State Bar 
Association’s Committee on Negligence Liti- 
gation, dealing with calendar congestion in 
the supreme court, New York City metro- 
politan area, found as a fact that the “only 
available solution of the congested condition 
of the calendars in the City of New York 
and in the metropolitan area is to utilize 
the provision of the State Constitution per- 
mitting one Supreme Court Justice for 
every 60,000 of population and increase the 
number of available justices in the troubled 
areas.” 


The committee report further found that 
the cause of calendar congestion is “due 
to the failure of the Court facilities to keep 
abreast of the growth of the community 
and the inevitable increase in litigation.” 


The committee report said: “Therefore, 
unless the Court and its facilities are in- 
creased in direct ratio to the growth of 
the locality, there will always be calendar 
congestion.” The committee warned that 
“the failure to do so [to increase the num- 
ber of Justices in the Supreme Court] will 
do violence to orderly procedures, to re- 


” Karcher, ‘“‘New Jersey Streamlines Her 
Courts: A Revival of ‘Jersey Justice’,’’ 40 
American Bar Association Journal 759 (1954). 

% Work cited at footnote 24, at p. 317. 
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liance on the courts for the prompt and just 
determination of controversies, and cause 
loss of respect, esteem and confidence on 
the part of the public in our Supreme 
Court.” 


Wider adoption of pretrial procedure as 
cure for calendar congestion.—Calendar 
congestion in metropolitan areas can be 
greatly alleviated by a more general use 
of “pretrial conference” procedure. United 
States Distict Judge Alexander Holtzoff of 
Washington, D. C., chairman of the Ameri- 
can Bar Association Section of Judicial 
Administration, announced on December 29, 
1955, that the section will distribute to all 
state court judges in the United States an 
especially written handbook describing pre- 
trial procedures and advocating their wider 
use, particularly in areas where dockets are 
overcrowded. 


Judge Holtzoff stated: “Pretrial pro- 
cedure is an innovation that has been found 
generally useful in shortening trials and 
thereby accelerating the disposition of 
dockets in centers where there is a heavy 
arrearage of cases. State courts have not 
made as much use of pretrial as have the 
federal courts, and the Section of Judicial 
Administration now seeks to popularize its 
use. 


“There are long delays between filing of 
suits and actual trials in many areas due 
to crowded dockets, and the pretrial con- 
ference is one of the effective ways of 
disposing of these backlogs. They exist in 
state courts as well as in federal courts. 
We believe the wider use of pretrial would 
greatly assist in reducing the arrearages be- 
cause the courts would be able to try many 
more cases than they otherwise could.” ™ 


Comparative negligence as cure for con- 
gested courts——<A rather simple revision in 
our procedures, which is designed to give 
a fair result in negligence cases, might very 
well serve to relieve the log jams in the 
courts. The problem is caused primarily by 
the tremendous volume of negligence cases 
in the courts, and these cases arise chiefly 
out of automobile collisions. One of the 
critical factors in such cases is the exist- 
ence or nonexistence of contributory negli- 
gence on the part of the plaintiff. It has 
been suggested that the possibility of con- 
vincing a jury that contributory negligence 
existed is the single most powerful obstacle 
to settlement of these actions. It is apparent 

% Press release of the American Bar Associa- 
ay oy ang on Public Relations, December 
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that some seemingly unjust results have 
been brought about by the doctrine of con- 
tributory negligence. The ends of justice 
might best be served by rejecting the doc- 
trine in favor of some fairer rule. 


Such a rule is available in the form of 
the comparative negligence doctrine. The 
contributory negligence rule has been called 
“harsh,” “cruel,” “barbaric,” “lone out- 
moded,” “unrealistic,” “shocking tc the 
ordinary sense of justice of mankind,” and 
has been described as “having outlived its 
usefulness, if it ever was actually useful to 
the cause of justice,” as “having no place 
in modern society,” and as being a “horse 
and buggy concept.” 


Justice David W. Peck said of it: 


“T have thought long on this subject and 
discussed it with a great many people and 
really no one attempts to justify, on equi- 
table grounds, the rule of contributory negli- 
gence. It is not just nor is it practical... . 
We know for a fact that few accidents 
happen without some negligence on the 
part of both parties. The degree of negli- 
gence may vary widely and in any sense 
of fairness or justice, the damage should 
be apportioned in most cases instead of 
being fastened to the full extent on one 
party or the other. All or nothing, depend- 
ing upon whether the plaintiff contributed 
in the slightest to the accident, is hardly 
a modern concept. Indeed, it could almost 
be labeled barbaric ... . It would be more 
honest as it would be more fair to adopt 
the principle of comparative negligence.” 


If .comparative negligence is adopted in 
New York State, as presently proposed in 
a bill new before the New York State Sen- 
ate, then court congestion would be relieved 
materially. It would tend toward early set- 
tlement of claims. It would limit the gamble 
that the insurance companies and those repre- 
senting defendants are willing to take that 
with a question of contributory negligence 
in the case the verdict might be (1) modest 
or a compromise verdict, or (2) a no-cause 
verdict for the defense. 


It should not be assumed that compara- 
tive negligence is merely a theory in the 
experimental stage. It has been the law of 
admiralty in the United States for over a 
century. Congress adopted it as a rule of 
liability in the federal employers’ act and 
in the merchant marine act, or Jones Act, 
of 1920. It has become the law of England, 
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France, Germany, Spain, Italy, Norway and 
Sweden. 

Since 1906 more than 30 states have en- 
acted statutes nullifying the defense of con- 
tributory negligence, but allowing the fault 
of the plaintiff to be shown for the purpose 
of diminishing the amount of recovery ac- 
cording to the relative fault displayed by 
each party. 

The association of the bar of the City of 
New York has approved a report calling for 
comparative negligence to replace the strict 
contributory negligence rule in wrongful 
death, personal injury and property damage 
actions in New York State.” 


Comparative negligence legislation would 
have the following beneficial effects: 


(1) It would tend to induce earlier set- 
tlements of claims by limiting the gamble 
that defendants are now willing to take with 
the question of contributory negligence in 
the hope that the verdict will be either a 
modest compromise or a no-cause verdict 
for the defense. 


(2) It should eliminate many of the un- 
just and unfair no-cause verdicts resulting 
from the jury’s literal application of the 
contributory negligence rule. 


(3) It would strengthen and supplement 
the pretrial conference by creating a more 
favorable atmosphere for settlements. 


(4) It would eliminate the necessity and 
occasion for unsatisfactory verdicts. 


(5) Calendar congestion would be re- 
lieved by the elimination of the need for 
specialists to try negligence cases. At pres- 
ent, many calendars are held up because a 
handful of such specialists are the adver- 
saries in a majority of the cases, and calendars 
in different courts must be accommodated 
to the schedules of such counsel.” 


Conclusion 


Jury trials are a precious heritage for 
which our forefathers fought. Any attempt 
to abolish the jury trials under the guise of 
expediency to relieve congestion of the 
courts in the metropolitan area is inimi- 
cable to the best interests of the rest of 
the State of New York and to other states 
where no actual congestion of the courts 
exists. The public regards the retention 
of jury trials as a matter of constitutional 
safeguard of their rights and liberties. 


2 American Bar Association Journal, 
1953, p. 427. 
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The New York Times editorial page of 
December 27, 1955, in commenting on Jus- 
tice Peck’s article of December 25, 1955, 
said: 


“In his enthusiasm for this cause Judge 
Peck may exaggerate the time a judge can 
save by acting without a jury. Judge Peck 
may also under-estimate the public feeling that 
somehow the jury system is a democratic safe- 
guard.” (Italics supplied.) 


A California Superior Court judge used 
the following expressions in a recent case: 


“The plaintiff has been grievously injured, 
possibly maimed for life and the court was 
certainly disposed to grant him relief if it 
could be fairly done within the law and the 
facts that had been presented. What really 
happened on that unfortunate night is largely 
veiled in smoke and I cannot honestly say 
who, if anyone, was at fault... . 


“There is another comment which I desire 
to make about this case. While my con- 
science has compelled me to find for the 
defendants, I think that a case such as this 
should never be tried by one man, It is 
peculiarly the sort of case that calls for the 
focus of a dozen laymen’s points of view. 
Judge Curtis Bok, I think, summed the mat- 
ter up very well when he said, ‘I am in- 
clined to think that the use of a jury, which 
is a community in microcosm, is more con- 
sistent with our way of life than the use of 
a single man when it comes to the decision 
of cases that affect the deep concerns of 
litigants.’ "” 


“™ See Sioux City & Pacific R. R. Co. v. 
Stout (1874) 84 US 657, 21 Led 741 (‘Twelve 
average men of the community, comprising 
men of education and men of little educa- 
tion, men of learning and men whose learn- 
ing consists only in what they have themselves 
seen and heard, the merchant, the mechanic, 
the farmer, the laborer; these sit together, 
consult, apply their separate experience of 
the affairs of life to the facts proven, and 
draw a unanimous conclusion. This average 
judgment thus given, it is the great effort 
of the law to obtain. It is assumed that 
tweive men know more of the common 
affairs of life than does one man; that they 
can draw wiser and safer conclusions from 
admitted facts thus occurring, than can a 
single judge.’)” ™* 


Some of the opponents of the jury system 
see fit to direct our attention to the fact that 


* Albert Averbach, ‘‘Comparative Negligence 
Legislation: A Cure for Our Congested Courts,’’ 
Albany Law Review, January, 1955. 

* Belli, Modern Trials, Vol. 3, p. 777. 
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England has practically abandoned the jury 
in personal injury cases, but they overlook 
the obvious fact that the change was brought 
about in 1945 with the rise of socialism in 
England. 


It has truthfully been said that trial by 
jury is America’s most prized possession, 
and that it is the most coveted possession 
by those countries which do not possess it. 


The compensation plan espoused by Jus- 
Hofstadter is unworkable. It cannot 
compensate the injured person who is struck 
by an out-of-state car and, of course, it 
will not apply if the driver of the car, even 
if he be a New York State operator, should 
by chance be uninsured. To make the com- 
pensation plan work would require inspec- 
tion points at all boundaries of every state 
to check each driver’s license and automo- 
bile insurance credentials. Such a situation, 
of course, is unthinkable. 


tice 


The creation of a compensation system 
for automobile injury cases is_ basically 
wrong in principle. It is socialized law, and 
is as objectionable as socialized medicine. 
It substitutes administrative boards for the 
constitutional and time-honored method of 
trial by jury. It is expensive to administer 
and would immensely multiply the cost of 
insurance on automobiles. It would prevent 
the injured persons from being protected 
by the advice and counsel of their lawyers. 
It would deprive trial lawyers, both for the 
plaintiff and for the defendant, of a major 
portion of their livelihood, for which they 
have been especially schooled and trained. 
It would permit laymen without special 
schooling and training to handle intricate 
problems and substantial rights of such per- 
It would create a governmental and 
political board of jobholders to administer 
the act. 


sons. 


The only place. where there is in oper- 
ation a compensation plan which handles 
automobile compensation cases is Saskatch- 
ewan, Canada. Of the Saskatchewan plan 
it has been said: 

“In Saskatchewan a person who loses 
both arms or both feet or both eyes gets 
$2,000. For total disability he gets a maxi- 
mum of $20 a week for a maximum period 
of slightly more than two years—a maxi- 
mum. total of $2,400. The maximum death 
benefit is $3,000 to the primary dependent 
and $625 to each of the secondary depend- 
ents. A housewife is not so generously 
enriched by the province. If she is totally 


% Work cited at footnote 22. 
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disabled she receives $12.50 a week for not 
exceeding six weeks—plus certain supple- 
mentary allowances amounting to a maxi- 
mum of $175.00. Nothing is paid for pain 
and suffering.” ® 


Surely we could not view such a compen- 
sation plan or scheme as adequate. The 
woefully meager awards under the Sas- 
katchewan plan are shocking in this modern 
age. 


The compensation plan advanced by Jus- 
tice Hofstadter is visionary and cannot be 
accomplished because it requires, as he him- 
self admits, that every car in the United 
States be insured. To do this would neces- 
sarily require favorable passage of compul- 
sory insurance acts in every state in the 
union. Compulsory insurance, with the or- 
ganized opposition it has met in New York 
State alone, could not be accomplished, if 
at all, in a generation. What we need, as a 
practical matter, is relief to break the court 
log jam now, not a generation hence. 


Advocates of the compensation plan sug- 
gest the creation of a state fund to adminis- 
ter the plan. Justice Hofstadter, the most 
vociferous exponent of the compensation 
plan, in his article in the New York Times 
magazine section on February 21, 1954, said: 


“The cost of the Auto Accident Compen- 
sation Board would be borne by car owners, 
They would pay their premiums to private 
insurance companies. There would be a 
state fund, as in workmen's compensation. 
Of course, every car would have to be insured.” 


In the Saturday Evening Post article (Oc- 
tober 22, 1955), Judge Hofstadter is quoted 
as having said: 

“What are the objections to such a plan? 
... There is a high degree of inevitability 
in such accidents today that the normal 
concept of fault, while it still obtains, theo- 
retically, is wholly illusory. Even in cases 
where there is real fault, that fault has been 
caused by the tensions in our way of life. 
The tension is social, and we need a social 
solution rather than an assessment of blame 
against an individual. 


“Some insurance experts fear that auto- 
mobile-accident compensation would be a 
gamble, that the state might impinge on 
their business by setting up an insurance 
fund or that the state might take over all 
such insurance On a socialistic basis. . . . 
Under a state-administered system of com- 
pensation the injured party would simply 
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apply to the compensation board, fill out 
the necessary forms o 

Justice Hofstadter’s remarks clearly in- 
dicate the desire to treat automobile acci- 
dents as a “social problem,” thereby divesting 
our courts of jurisdiction over tort actions 
and substituting therefor commissions or 
boards. Private insurance companies fill a 
definite need in this country. We can only 
prosper through our system of free enter- 
prise, and insurance is a vital and integral 
part of such system. The extension of gov- 
ernment bureaucracy into the domain of 
privately owned insurance would be a blow 
to private industry and an unwarranted 
encroachment upon its rights as part of our 
present economic system. Plaintiffs’ law- 
yers as a group are prepared to join with 
the insurance carriers and their counsel in 
a nation-wide fight to resist any such pro- 
posals to divest our courts of jurisdiction 
over automobile accident cases and substi- 
tuting therefor compensation 
commissions, 

William J. Flynn, Jr., of Buffalo, New 
York, has advanced a great number of well- 
documented reasons against the adoption 
of a compensation plan in an article appear- 


boards or 


“CAUSED BY ACCIDENT’ ——_-_— 


ing in the New York State Bar Bulletin 
December, 1955 issue, pages 406-419, entitled 
“Answering Judge Hofstadter—Compensa- 
tion is No Solution.” United States Supreme 
Court Justice Murphy, in Cardillo v. Liberty 
Mutual Insurance Company, 330 U. S. 469, 
characterized workmen’s compensation laws 
as “deceptively simple and litigiously prolific.” 

As irrefutable evidence that the compen- 
sation commission plan is unworkable we 
need only point to the study of the New 
York State Insurance Department contained 
in its 1951 report: “The Problem of estab- 
lishing an equitable system of compensation 
which would be fair alike to the employed 
and the employer, the adult and the infant, 
the rich and the poor, the reckless and the 
careful, seems to us to almost 
insuperable obstacles.” ™ 


present 


The true solution and cure for congested 
court calendars is not the elimination of trial 
by jury and is not the adoption of a com- 
pensation board plan. The solution is found 
in: (1) securing more judges, (2) the wider 
use of pretrial procedures, and (3) the adop- 
tion of a comparative negligence rule instead 
of the out-moded and inequitable rule of 
contributory negligence: [The End] 


AS USED IN COMPREHENSIVE LIABI 


It is to be noted that most, if not all, of 
the cases which turn on the definition of the 
word “accident,” and which hold that the 
word “accident” as used in an insurance 
contract is limited in meaning to a single 
event referable to a definite time and place, 
adopt only one of the definitions of accident, 
namely, that it is an undesigned, sudden 
and unexpected event, and place particular 
emphasis on the word “sudden.” 


Whether an illness or disease should be 
treated as an accident must be determined 
after applying the test of common under- 
standing as revealed in common speech. 
Occupational diseases, in common under- 
standing, are those diseases which are ex- 
pected to be contracted as a result of working 
conditions, etc. It cannot be said that such 
diseases are accidents, because they are with- 
in one’s foresight and expectation. 

When an act is continuous and at all 
times tortious and wrongful, it should not 
be exempt from the classification of an acci- 
dent because it extends for a long period 
of time provided the injury took place with- 


% Kilroe, work cited at footnote 24. 
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out one’s foresight or expectation. Any 
injury occurring without one’s foresight or 
expectation would, of course, be undesigned 
and unexpected. 

Any experience had by the insured : eveal- 
ing that working conditions, equipment or 
manner of performing work were likely to 
cause the injury or damage may be suff- 
cient to exempt the insurer from liability 
for the damage or injury occurring there- 
after. However, until the insured employer 
or contractor carrying the liability insur- 
ance has had actual knowledge brought 
home to him that the manner of operation 
would cause injury, it does not appear to be 
sound law to say that the injury was not 
caused by accident. 


The basic test appears to be one of intent 
and design. It may be that the insured 
should have known that if he did perform 
his act, injury would almost certainly fol- 
low, but to convict the insured of negli- 
gence will not prevent the injury or damage 
from being classed as an accident. 


[The End] 
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At the annual convention of the International Claim Association 
last September at Lake Placid, New York, Dr. Goodell spoke on 


Nervous Conditions Other Than Psychoses 


W E DOCTORS employed in insurance 
medicine are keenly aware of the prob- 
lem of maintaining good public relations 
between the life insurance industry and phy- 
sicians in private practice. In the past, our 
business has depended a great deal on in- 
formation supplied by the medical profes- 
sion, and we want to do everything we can 
to foster a friendly feeling between physicians 
in practice and the life insurance companies. 
The claims department of an insurance com- 
pany is in a unique position for building 
good will between insurance companies and 
doctors. For this reason, I believe that each 
claims expert should learn as much as he 
can about disease and not throw up his 
hands in horror at medical terminology. 
Every profession or trade has its own termi- 
nology, which is the way of describing 
conditions in specific rather than general 
terms. I believe a claims expert will get on 
better with doctors if he learns all that he 
can about their special terminology. 

We will discuss various nervous condi- 
tions from a claims viewpoint. Limitations 
of time will not permit us to touch on the 
various forms of insanity or any of the 
psychosomatic disorders. Of course, we 
cannot touch on every nervous condition, 
but we will deal with those which seem 
more important from a claims viewpoint. 
Because we have a highly specialized and 
complicated subject, it will be necessary to 
use considerable medical terminology. How- 
ever, I repeat, I believe it is desirable for 
the claims expert to become familiar with 
this terminology. 


First, it seems desirable to give a classi- 
fication of the nervous conditions which we 
might appropriately consider in this dis- 
cussion. We may classify these as follows: 
(A) Diffuse and focal disorders of the brain 

(1) Brain tumors 
(2) Brain abscess 
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(3) Cerebral vascular disorders 
(a) Cerebral vascular accidents 
(b) Subarachnoid hemorrhage 
(c) Sinus thrombosis 
Injuries 
(a) Concussion 
(b) Skull fracture 
(c) $Subdural hematoma 
(d) {Sunstroke and heat prostration 
(5) Various infectious diseases 
(a) Encephalitis 
(b) Acute chorea 
(c) Meningitis 
Diffuse and focal disorders of the spinal 
cord 


(1) Tumors 
(2) Vascular disorders 
(3) Injuries 
(4) Infections and inflammatory diseases 
(a) Filtrable viruses 
(i) Poliomyelitis 
(ii) Others—Herpes Zoster 
Degenerative diseases 
(a) Progressive spinal muscular 
atrophy 
(b) Syringomyelia 
Diseases of nerves and nerve roots 
(1) Neuritis and neuralgia 
(a) Optic neuritis and retrobulbar 
neuritis 
(2) Radiculitis 
(a) Intervertebral disk 
(3) Trigeminal neuralgia 
(4) Bell’s palsy 


(D) Hereditary and congenital diseases of 


the nervous system 


(1) Mental deficiency 
(2) Deformities 
(a) Spina bifida 
(3) Miscellaneous 
(a) Huntington’s chorea 
(b) Little’s disease 
(c) Friedreich’s ataxia 
(d) Various atrophies and dystro- 
phies 
(e) Wilson’s disease 
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from a Claims Viewpoint 


By ROBERT A. GOODELL, M. D., Medical Director, 
Phoenix Mutual Life Insurance Company 


(E) Other diseases of various or unknown 
etiology 
(1) Myasthenia gravis 
(2) Paralysis agitans 
(3) Multiple sclerosis 


(F) Convulsive states and syncope 


(1) Epilepsy 
(a) Grand mal and Jacksonian 
(b) Petit mal 
(c) Psychomotor 

(2) Syncope 

(3) Narcolepsy 


Diffuse and Focal Disorders 
of Brain 


(1) Brain tumors.—These are unique in 
that they represent a new growth in a 
closed box, the cranium, and do damage by 
intracranial pressure with resulting paralysis 
of vital nervous structures. Intracranial tu- 
mors also differ from tumors in other parts 
of the body in that they rarely metastasize 
and, therefore, if the surgeon can com- 
pletely remove the tumor he need not fear 
recurrence. .However, a large percentage 
of brain tumors infiltrate the brain sub- 
stance and make complete removal difficult. 
Some investigators estimate that between 
4,000: and 5,000 persons in the United States 
die annually from brain tumors. 


Etiology.—Primary intracranial tumors may 
be derived from the structures which sur- 
round the brain or from the brain tissue it- 
self. Nearly one half of all brain tumors 
are gliomas, arising from the brain tissue 
and infiltratitig the brain, so that frequently 
the line of demarcation between neoplasm 
and normal brain tissue is indistinct. They 
are extremely difficult to remove at opera- 
tion. In contrast, the tumors derived from 
structures surrounding the brain tend to be 
localized, encapsulated tumors pressing upon 
the brain and are often amenable to com- 
plete surgical removal. Brain tumors of 
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this type would include meningiomas. True 
carcinoma or sarcoma occurs only rarely 
in the brain. 


Symptoms and signs—The classical triad 
of headache, vomiting and swelling of the 
end of the optic nerve when the eye is ex- 
amined with an ophthalmoscope tends to 
represent a late stage when increased intra- 
cranial tension has developed. Other com- 
mon signs or symptoms are changes in gait, 
convulsions, progressive paralysis and visual 
changes such as limitation of the field of vision. 

The headache associated with brain tumors 
is not usually of localizing value. The head- 
ache tends to occur early in the morning 
and is often aggravated by coughing, stoop- 
ing, or straining at stool. 

Occasionally there is a type of. vomiting 
associated with brain tumors known as 
“projectile” vomiting. Often there is no 
nausea with the vomiting, and the patient 
can often sit down and eat a_ second 
hearty meal. 

Convulsions are often associated with tumors 
of the cerebral hemisphere or main part of 
the brain and may differ in no way from the 
convulsions of ordinary epilepsy, the type 
of convulsions usually being generalized all 
over the body as in grand mal. Petit mal or 
“little illness” type of seizures where there 
is only brief loss of consciousness but no 
convulsions are rare. 


Double vision due to tension upon the 
abducens nerve is not uncommon and is 
due to generalized intracranial pressure with- 
out localizing value. A lesion pressing upon 
the optic tracts may cause failing vision, and 
a careful examination of the visual fields 
may be very helpful in accurately localizing 
the tumor. 


Early diagnosis—Today it is made by 
thorough neurologic examination, X-ray, 
electro-encephalography, angiography, ven- 
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triculography and radioisotopes. Neurologic 
examination is still a most important pro- 
cedure. The history and physical may con- 
firm suspected increased intracranial pres- 
sure and although there may be only a few 
clinical neurologic findings, they are of great 
localizing value. X-rays of the skull may 
show a tendency for the bones of the skull 
to separate at the lines of union during 
infancy, intracranial calcification, or skull 
erosion. Special views may be of great help 
in localizing various tumors. 


Electro-encephalography may be helpful 
in localizing about three-fourths of all brain 
tumors, new growths of the cerebral hemis- 
pheres being more suitable for study by electro- 
encephalography than deep midline growths. 
Angiography is a valuable technique for 
localizing certain brain tumors. Thirty-five 
to 50 per cent solution of diodrast is instilled 
into the carotid artery and may show the 
displacement of normal vascular channels 
or the presence of abnormal vessels in the 
brain. In diagnosis of tumors of the blood 
vessels, as well as aneurysms, this is an 
ideal technique. 

Injection of air into appropriate spaces in 
the brain and study by X-ray may be of 
great assistance in accurate localization of 
the brain tumor. As some patients react 
badly, it may be necessary to operate as 
soon as the air studies have been completed. 
Radioisotopes have proved helpful in local- 
izing various brain tumors. Since fluorescein 
tends to concentrate in brain tumors, the 
addition of radioactive iodine to fluorescein 
has helped to localize some tumors by de- 
termination of the gamma radiation. Ps 
has also been used for localization of brain 
tumors and can be detected only when the 
geiger counter is within five to six milli- 
meters of the tumor tissue. This assists in 
an accurate localization after the skull has 
been opened. 


Classification and percentage of incidence.— 
Harvey Cushing,’ in a series of over 2,000 
brain tumors, reported the percentage of 
incidence as shown in the opposite column. 


Gliomas.—It is apparent that about 40 per 
cent of all brain tumors are gliomas of 
various types. In turn, about 40 per cent of 
these are astrocytomas which are relatively 
benign and slow growing with a tendency 
to become cystic. Astrocytoma of the cere- 
bellum is more favorable than of the cere- 
brum, as the latter tends to invade the brain 


1 Harvey Cushing, Intracranial Tumors (C, C. 
Thomas, Springfield, Illinois, 1932). 
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Verified Tumors of Brain with Their 
Percentage of Incidence (Cushing) 


(1) Gliomas (various types)....... 42.6% 

(2) Pituitary adenomas 

(3) Meningiomas 

(4) Acoustic tumors (cerebello-pon- 
tine angle) ie 

(5) Congenital tumors (craniopha- 
ryngiomas, dermoids, chor- 
domas, teratomas, cholestea- 
tomas) ... ee ae 

Metastatic and invasive tumors 

(carcinoma and sarcoma, mye- 
loma, hypernephroma, etc.).. 4.2 

(7) Granulomatous tumors (tuber- 
culoma, syphiloma) 

(8) Blood vessel tumors 

(9) Sarcoma (primary) 

(10) Papillomas (choroid plexus) 

(11) Miscellaneous 





and complete removal is difficult. The first 
symptom is usually vomiting, which is often 
associated with headache and an unsteady 
gait. Nystagmus, which is rapid involuntary 
movement of the eyeballs, is usually present. 
Lesions of the cerebral hemispheres often 
reach considerable size before giving signs 
or symptoms. Convulsions are often the 
first manifestation, or generalized intra- 
cranial pressure may be the only evidence 
of tumor. When the lesion is in the left 
hemisphere in a right-handed person, there 
is often some degree of aphasia or an in- 
ability to perform voluntary complex move- 
ments. 


Pituitary adenomas.—These represent about 
18 per cent of all brain tumors, have a low 
operative mortality, and present a favorable 
longevity experience, although the tumor is 
rarely entirely removed. The most common 
type of pituitary tumor usually shows hypopi- 
tuitarism, manifested by easy fatigability, 
low basal metabolism, decrease in body hair 
and absence of libido in the male or amenor- 
rhea in the female.’ These tumors usually 
press on the optic nerves, tracts and chiasm, 
and give rise to characteristic loss of one 
half the field of vision in both eyes. 


The enlarged sella tursica, which is the 
little pocket in the skull where the pituitary 
gland rests, is the typical X-ray finding in 
most pituitary adenomas. There may also 
be “buffalo type” of obesity, linear striae 
of the abdomen, hypertension, often diabetes 
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mellitus, abnormal rarefaction of bone by 
X-ray, and genital atrophy. 


Meningiomas.—They are encapsulated and 
often of large size, eroding the skull. They 
give a favorable experience once the patient 
survives the operation. 


Other brain tumors occur less frequently. 
An excellent paper on brain tumors’ was 
presented by Dr. Peter Denker to the Medical 
Directors’ Association in 1939, and may easily 
be found in the Proceedings of the Associa- 
tion of Life Insurance Medical Directors of 
America, 


(2) Brain abscess.—These localized le- 
sions occur most commonly after infection 
of middle ear or nasal sinuses, or may occur 
from infection elsewhere. The routine use 
of antibiotics and sulfonamides in infection 
often eliminates the toxic stage so that here 
again the first indication may be intracranial 
pressure with headache, vomiting or swell- 
ing of the head of the optic nerve as seen 
on looking into the eye. 


Symptoms and signs—They vary a great 
deal with the location of the process. Abscess 
close to the lining of the brain may give 
only vague symptoms and the correct diag- 
nosis is often only made at the time of 
operation. Abscess within the brain sub- 
stance is most common and most often gives 
the typical hypertensive headache aggra- 
vated by stooping, coughing, sneezing, or 
straining at stool. The patient’s tempera- 
ture may or may not be elevated and the 
blood picture and spinal fluid findings vary. 
Temporal lobe abscess is usually secondary 
to ear infection and here again the only 
symptom may be general malaise and head- 
ache. A visual field defect may often be 
determined if the lesion is in the left tempo- 
ral lobe, or there may be inability to speak. 
Cerebellar abscess is a less common compli- 
cation of chronic ear infection. The abscess 
usually gives evidence of increased intra- 
cranial pressure and the common signs of 
a cerebellar lesion include staggering gait 
and rapid involuntary movement of the eyes. 
An abscess of the frontal lobe is usually 
secondary to either frontal or ethmoid 
sinusitis and, besides the general symptom- 
atology of an abscess, may show convul- 
sions, personality changes, and irritability. 
As the abscess enlarges there may be swell- 
ing of the optic nerve. 


Prognosis—By early operation, antibiotics, 
and chemotherapy, the mortality from brain 
abscess is estimated to have dropped from as 


2 Peter G. Denker, ‘‘Brain Tumors: Clinical 
Prognosis and Underwriting Experiences’ (As- 
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high as 50 per cent to 10 per cent and the 
sequelae, such as epileptic seizures, have been 
greatly reduced. Most cases will present no 
great problem to the claim department. 


(3) Cerebral vascular disease. 


(a) Cerebral vascular accidents. — A 
history of cerebral hemorrhage, cerebral 
thrombosis, or cerebral embolism due to 
arteriosclerotic changes or hypertension, 
are all too familiar to members of the claim 
department. At the time of the cerebral 
vascular accident, the differential diagnosis 
from diabetes, uremia or epilepsy may be 
difficult. Patients who survive the accident 
almost always improve during the weeks of 
convalescence that follow, many patients 
finally showing a rernarkable degree of re- 
covery. In many instances the situation is 
by no means hopeless, and claimants should 
be rechecked at reasonably frequent inter- 
vals during the early months of convalescence. 


(b) Spontaneous subarachnoid hemor- 
rhage.—This is a hemorrhage beneath one 
of the delicate membranes of the brain, and 
may often occur in younger individuals. 


Etiology.—The most common cause of sub- 
arachnoid hemorrhage is rupture of an intra- 
cranial aneurysm which is a little pocket 
caused by the dilation of the wall of an 
artery. Many of these aneurysms are 
present from birth, or they may be caused 
by arteriosclerotic changes or infection, as 
subacute bacterial endocarditis. 

Symptoms and signs.—Frequently there is 
a sudden onset of headache with vomiting or 
dizziness, and there may be convlusions with 
coma and death. Also, many patients have 
other signs and symptoms as stiff neck, 
irritability, photophobia and drowsiness. 
Later, the patient may have an elevated 
temperature and show signs of increased 
intracranial pressure. About 2 per cent of 
all sudden deaths are estimated to be due 
to spontaneous subarachnoid hemmorrhage. 


Prognotsis—Of the younger patients who 
survive, some may go for many years with- 
out a recurrent attack, or they may never 
have another hemorrhage. If the hemor- 
rhage was due to the rupture of an intra- 
cranial aneurysm, there is always the 
question of there being other aneurysms which 
will rupture, or there may be another 
hemorrhage from the same disease process 
which caused the first hemorrhage. 

(c) Sinus thrombosis.—This is due to 
clots or thronjbi forming in the large venous 


sociation of Life Insurance Medical Directors of 
America, 1939), Vol. XXVI, p. 237. 
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channels which supply the brain. They are 
usually caused by mastoid, nasal sinus, or 
other infection, and were much more com- 
mon before the advent of the sulfonamides 
and antibiotics. They are acute problems 
due to infection, and should not be a claim 
problem after recovery. 

(4) Injuries. 

(a) Concussion—This is defined by 
Grinker* as a “transitory period of uncon- 
sciousness from a blow on the head un- 
related to any injury of the brain which 
is apparent to the unaided eye.” Un- 
consciousness which lasts more than ten 
minutes almost always means more severe 
injury to the brain than simple concussion, 
and indicates complications such as hemor- 
rhage, contusion or laceration of the brain. 

In considering claimants with a history 
of concussion we are, therefore, concerned 
not only with the immediate injury but 
also with an accurate history of the period 
of unconsciousness, as this history will give 
us some indication of the probable severity 
of cerebral damage. 


(b) Skull fracture—The actual fracture 
is of secondary importance to the possible 
extent and nature of injury to the brain. 
It is not uncommon to have a fracture of 
the skull without serious injury to the con- 
tents, or serious injury or hemorrhage may 


occur without any skull fracture. Here again 
the period of unconsciousness is a useful 
guide as to the probable severity of the 
damage and likelihood of complications. 
Fractures of the base of the skull are more 
likely to: lead to complications than linear 


fractures of the vault. Compound and de- 
pressed fractures obviously require surgical 
treatment and may indicate more severe 
damage. 

Here again, in dealing with claims presenting 
a history of skull fracture, we are particu- 
larly concerned with unconsciousness and 
any sequelae such as personality changes, 
seizures, visual changes, vertigo, paralysis 
or significant headaches. 


(c) Subdural hematoma.—This means a 
tumor-like collection of blood beneath the 
dura, the tough outermost covering of the 
brain and is not an infrequent complication of 
head trauma. The hematoma is usually 
due to rupture of veins which bridge the 
arachnoid and dura. Acute and subacute 
hematomas occur immediately after or within 


* Roy R. Grinker and Paul C. Bucy, Neurology 
(Cc, C. Thomas, Springfield, Illinois, Fourth Ed., 
January, 1949), p. 835. 
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a few days of injury, but chronic subdural 
hematoma, first showing signs and symp- 
toms weeks or months after injury, creates 
the usual problem. The term “hematoma” 
is not strictly correct in these chronic cases 
as they are really hemorrhagic cysts. The 
small amount of blood originally occurring 
in the subdural space is not sufficient to 
cause symptoms but, as the blood disinte- 
grates, a capsule is formed around the 
disintegrating blood. There are then changes 
in osmotic pressure within the cyst due to 
breakdown of protein molecules, and fluid is 
drawn into the cyst from the arachnoid space, 
gradually compressing the cerebral hemisphere. 
These cysts are located over both hemis- 
pheres in about 50 per cent of cases. 


Symptoms and signs.—It is easy to see that 
we shall have no characteristic symptoms 
except those of increased intracranial pres- 
sure, with headache the most common symp- 
tom. Paralysis of one side of the body, more 
often contralateral, and convulsions are not 
uncommon. ‘The spinal fluid may or may not 
show increased pressure or be slightly yellow 
in color due to disintegration of blood. 


Differential diagnosis from brain tumor or 
abscess is difficult but openings in the skull 
will settle the question. If the material is 
mostly fluid, it can be removed through the 
openings and blood clots washed out. More 
extensive operation is often necessary. 


Prognosis—After symptoms have been re- 
lieved by operation, most cases should probably 
recover and should not present a problem 
from the claim viewpoint. 


(d) Sunstroke and heat prostration. 

Heatstroke or sunstroke——This is produced 
by quite a different physiologic mechanism 
than heat prostration or heat exhaustion. Since 
the two have quite a different prognosis, they 
should be considered separately. 

Heatstroke or sunstroke is caused by a fail- 
ure of adequate heat elimination due to a break- 
down of the sweating mechanism and body 
temperature regulation. Its distinguishing 
diagnostic feature is extreme elevation of 
body temperatures with cessation of sweat- 
ing. The typical case has a history of long 
exposure tc heat, a warm dry skin and a 
temperature of 105 degrees or higher. He 
is in coma Or near coma, 


Whether there is damage to the brain 


depends on promptness of treatment and 
constitutes one of the true medical emer- 





gencies. The aim of treatment is to reduce 
the body temperature to 102 degrees or 
lower as rapidly as possible by immersion 
in an ice-cold bath accompanied by vigorous 
massage of the extremities. Time is an 
important factor since the immediate and 
later prognosis is related to promptness of 
treatment. If the patient is not treated 
promptly, he will die. Probably all would 
recover if treated early. Most of those who 
have recovered retain some intolerance to heat. 


Heat prostration or heat exhaustion—This 
is a much less serious condition, usually 
resulting from exercise in a hot environ- 
ment, and is characterized by physiological 
manifestation of peripheral vasomotor col- 
lapse. At first the patient usually complains of 
faintness and palpitation, and often later 
has nausea, vomiting and complete syncope. 
Here the temperature may be somewhat 
elevated but not as high as in heatstroke, 
and the patient perspires freely. In heat- 
stroke or sunstroke there is a cessation of 
sweating. Treatment consists of removal 
to a comfortable enviroment, and usually 
salted fluids by mouth are sufficient. The 
prognosis is excellent, without cerebral or 
other tissue damage. 


(5) Various infectious diseases. 

(a) Encephalitis—There are several types 
of this disease, and our thinking needs 
clarification. 


Encephalitis lethargica, Japanese Type A, or 
Von Economo’s encephalitis—This is a more 
severe type causing inflammatory and de- 
generative changes in the central nervous 
system. Von Economo* described the dis- 
ease in 1916. It appeared in the United 
States in 1918, and epidemics occurred in 
various parts of the world until 1926. Since 
then, if encephalitis lethargica occurs at all, 
it is only manifest by rare sporadic cases. 


St. Louis encephalitis—This is a virus 
disease less severe than encephalitis lethargica, 
and usually recovery is prompt without 
sequelae. In 1933, there were about 1,000 
cases in and around St. Louis, and since 
then the disease has been endemic in America. 


Equine encepha'itis—This also is a viral 
disease occurring in horses. There is an 
eastern and a western variety of the disease, 
the former being more severe. In 1938, 
there were about 40 human cases in an 
epidemic of the eastern variety of the dis- 
ease in Massachusetts. The majority of the 

*C. Von Economo, Hncephalitis Lethargica 
(translated by K. O. Newman) (Oxford Press, 
New York, 1931). 
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cases occurred in young children, with a 
mortality of 65 per cent. During the summer 
of 1941, there were more than 3,000 probable 
cases occurring in north central states, with 
a highi mortality and severe sequelae in 
many of the survivors. 


Postinfection encephalitis —It occurs after 
acute virus including smallpox, 
measles, chicken pox, mumps or influenza. 
It usually has fewer complications in the 
surviving adult cases than in encephalitis 
lethargica. 


diseases 


It is seen that we are not usually dealing 
with encephalitis lethargica in cases occur- 
ring within the past 25 years, but with the 
St. Louis or equine types, if the postinfectious 
type can be eliminated. Other contrasts 
between the various types of encephalitis are 
of interest. 


Etiology. — The cause of encephalitis 
lethargica is not known, but there is some 
evidence that the causative agent is a virus. 
In the St. Louis and equine types the 
virus has been definitely isolated, and it 
has been shown that a vaccine can be pre- 
pared for the equine type which can be 
used for vaccination of laboratory personnel 
or others likely to be exposed to the dis- 
ease. The actual cause of postinfectious 
encephalitis is not known. There are various 
theories as to the organism causing the 
primary disease, such as a latent virus 
being activated by the original infection. 


Symptoms and signs—These are not use- 
ful in distinguishing the various etiological 


types of encephalitis. A great variety of 
signs and symptoms are common to all. 


Differential diagnosis.— This is greatly 
aided if there is an epidemic showing the 
prevalent typical cases. Often isolated cases 
cannot be differentiated by clinical or 
pathological observations alone. In _ the 
St. Louis type, neutralization and comple- 
ment fixation tests aid in arriving at the 
correct diagnosis. In equine encephalitis, 
neutralizing antibodies appear seven to ten 
days after the onset of the illness. In 
postinfection encephalitis, other than the 
suggestion of the disease following the in- 
fectious diseases already enumerated, the 
only positive diagnosis is pathological ex- 
amination of the brain and cord, showing 
typical pathological changes. 


Prognosis—This has already been men- 
tioned, but is of enough interest to review 





again. Encephalitis lethargica shows a 
mortality of 20 to 30 per cent, and of the 
patients who survive, some will be partially 
disabled for six months to two years while 
still others will develop eventually the dis- 
tressing Parkinson syndrome. The mortality 
rate for St. Louis encephalitis is from 5 to 
30 per cent. Those who recover usually 
quickly and are not bothered by 
complications or sequelae. Ten to 50 per 
cent of the patients with postinfectious 
encephalitis die. Most of the patients who 
do recover do so completely, sequelae oc- 
curring slightly more often in those with 
postinfectious encephalitis following measles. 
The mortality rate for equine encephalitis 
may be 65 per cent or higher, and a great 
many of the patients who survive may be 
left with severe mental and physical damage. 

(b) Acute chorea.—St. Vitus’ Dance or 
Sydenham’s chorea may develop as a com- 
plication of many acute inf<ctions. How- 
it is so frequently associated with 
rheumatic fever in youth that we may con- 
sider it as a rheumatic fever manifestation. 


do so 


ever, 


(c) Meningitis.—A case of meningitis may 
recover without sequelae; others will be 
more of a problem from the claim view- 
point. When it is due to tuberculosis or 
syphilis, we consider it under the disease 
concerned. The use of streptomycin and 
the newer chemotherapy have altered the 
outlook in tuberculosis meningitis as well 
as in other forms of tuberculosis. Associ- 
ated disease, for example, brain abscess, 
sinus thrombosis, pneumonia or endocarditis 
will, of course, alter the prognosis. 


Diffuse and Focal Disease 
of Spinal Cord 


(1) Tumors.—New growths occurring in 
the spinal canal may be classified anatomically 
as intramedullary or extramedullary, mean- 
ing within the spinal cord or outside the 
spinal cord respectively. The majority of 
tumors in the spinal canal are benign 
growths arising from the membranes lining 
the cord and nerve sheaths. Of all intra- 
spinal tumors coming to operation, if one 
excludes herniated disks, the meningiomas 
and nerve sheath tumors comprise over 50 
per cent. The meningiomas and nerve 
sheath tumors are benign and can usually 
be removed surgically. 

A classification of spinal cord tumors from 
a study at the New York Hospital * follows. 


5c. A. Elsberg, Surgical Diseases of the 


Spinal Cord, Membranes and Nerve Roots (Paul 
B. Huebner, Inc., New York, 1941). 
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Classification of Spinal Cord and Spinal 
Canal Tumors at New York Hospital 
(Modified) 


Intramedullary Origin 
Ependymoma and other gliomas 
Hermangioma and angioma 
Dermoid and teratoma 
Abscess 
Metastatic 
Tuberculoma 

Extramedullary Origin 
Intradural 

Meningioma 
Nerve sheath 
Hernangioma 


Extradural 
Meningioma 
Nerve sheath 
Lymphosarcoma 
Hemangioma 
Lipoma and various others including 
herniated nucleus pulposus 


Of the tumors of intramedullary origin, 
the gliomas comprise about 15 per cent. 
Gliomas of the cord tend to grow more 
slowly than in the brain, but they usually 
cannot be completely removed surgically. 


Symptoms and Signs.—Spinal canal tumors 
give symptoms which may be divided into 
three phases. First, there is involvement of 
the nerve roots; second, there is beginning 
compression of the cord; and third, there 
is extreme compression giving the clinical 
picture of transverse myelitis, or, in other 
words, inflammation of the cord substance. 


The most prominent symptom of the first 
phase is pain, which characteristically oc- 
cupies the section of skin supplied by the 
involved nerve root, and is often aggravated 
by coughing, sneezing, straining at stool, or 
lifting. The pain may be severest when the 
patient lies down, making him seek relief 
by sitting or walking. There may be in- 
volvement of a sensory root giving tingling 
and numbness in the corresponding skin 
area supplied by the spinal nerve root. 
There also may be excessive sensitiveness 
of the skin, or the growth may produce 
localized atrophy, muscular tremor and 
weakness in muscles supplied by the roots. 


In the second phase with beginning com- 
pression of the cord, there appear symptoms 
and signs which result principally from in- 
volvement of the long fiber tracts. Often 
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unilateral compression of the cord from an 
extramedullary tumor results in Brown- 
Sequard syndrome characterized by homi- 
lateral muscle weakness, impaired touch, 
impaired position and vibratory senses, plus 
contralateral loss of pain and temperature. 
Intramedullary tumors are often painless 
and may show only bandlike loss of pain 
and temperature sense or early loss of 
rectal and bladder control. As previously 
stated, the third phase gives the clinical 


picture of transverse myelitis. 


The most common intramedullary tumors, 
the gliomas, cannot usually be completely 
removed. On the other hand, the common 
meningiomas and nerve sheath tumors of 
extramedullary origin are benign and can 
usually be completely removed. 


(2) Vascular diseases.—Vascular diseases 
of the spinal cord, as of the brain, result 
from rupture, thrombosis or embolism. The 
circulation is by one anterior spinal artery 
and two posterior arteries. Symptoms are 
usually caused by occlusion or damage to 
the anterior artery. Hemorrhage is al- 
most always due to trauma. Thrombosis 
usually is due to some inflammatory reac- 
tion in the meninges or compression by 
tumors but, unlike the cerebral vessels, 
is rarely due to arteriosclerosis. 


(3) Injuries.—These may cause hemorrhage 
into the cord or its covering. We are in- 
terested in muscle or bladder paralysis 
which may result from cord injury and the 
level of injury with extent of paralysis 
and such consideration as danger of bladder 
infection. 


(4) Infectious and inflammatory diseases. 

(a) Filtrable viruses. 

(i) Poliomyelitis (infantile paralysis) —Our 
interest is centered in dealing with the 
residual deformities and muscular paralyses 
resulting from this acute viral disease with 
characteristic involvement of the spinal 
cord. On the basis of ultrafiltration ex- 
periments, the size of the virus has been 
estimated at about 18 millimicrons in dia- 
meter, making it one of the smallest of 
known viruses. The virus is hardy and 
may remain alive at icebox temperature for 
months, and in pieces of infected spinal cord 
stored in 50 per cent gylcerol it may remain 
viable for years. There are a number of 
different strains, and at least three groups 
may have been identified, one of them being 
the Lansing strain of virus. 


The different types of paralysis have been 
classified under encephalomyelitic, bulbar 


Nervous Conditions 


and spinal forms, the disease usually being a 
combination of these types. By pooling the 
experience of a number of epidemics, the 
most common regions in which paralysis 
appears are in the following order of fre- 
quency: legs, arms, face, thorax, intercostal 
musculature, and back. 

(tt) Herpes Zoster (shingles) —This is usu- 
ally only a problem from the claims view- 
point when severe postherpetic neuralgia is 
a sequel to the original symptoms. 


(5) Degenerative diseases. 


(a) Progressive spinal muscular atrophy. 
—It is characterized by degeneration of 
motor cells either in the brain stem or the 
spinal cord or in both. The cause of this 
degenerative disease is unknown. As some 
of the cases are familial, there is evidence 
that the disease may be inherited. 

Symptoms and signs—The characteristic 
findings in all types of spinal muscular 
atrophy are muscle weakness and atrophy 
associated with localized twitching of muscle 
fibers. There is a reduction of tendon re- 
flexes in the affected limbs. When there is 
predominant motor cell involvement there 
is spastic paralysis, increased tendon re- 
flexes and pathological toe signs. 

The various clinical classifications depend 
on the location of the predominant patho- 
logical changes and may be divided into six 
clinical subgroups. The technical names 
are used since these terms may be encoun- 
tered when considering a claim. They are 
as follows: 

(1) Progressive ophthalmoplegia in which 
the third, fourth and sixth cranial nerve 
nuclei are predominantly affected, resulting 
in insidious development of diplopia, ptosis 
or strabismus. Progressive ophthalmoplegia 
is rare and myasthenia gravis, syphilis and 
neoplasm must be ruled out. 


(2) True bulbar palsy, in which the tenth 
and twelfth cranial nerve nuclei are in- 
volved, accounting for progressive disturb- 
ance of speech, mastication and swallowing, 
as well as atrophy and paralysis of the 
muscles of the tongue. Differential diag- 
nosis is the same as in progressive ophthal- 
moplegia. 


(3) Spinal type of atrophy, both adult 
(Aren-Duchenne) and infantile (Werdnig- 
Hoffman) forms, in which the anterior horn 
cells throughout the entire spinal cord and 
brain stem show degenerative changes, 
which may be more marked at any one 
level. There may be marked weakness of 
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the muscles of the neck, or the predominant 
weakness may be in one or both upper or 
lower extremities. There is also loss of 
weight and strength with muscle atrophy 
and localized muscle twitching. The tendon 
reflexes are diminished and there may be 
pathological toe signs. If there are any 
sensory symptoms, the diagnosis of pro- 
gressive muscular atrophy is questionable. 


(4) The Charcot-Marie-Tooth type, in 
which the chief involvement is in the lumbar 
region of the cord, is different from the 
others in that it is strikingly familial, often 
being transinitted to the male by an appar- 
ently unaffected female. The characteristic 
picture is of pes cavus and hammer toe in 
childhood which leads to no particular com- 
plaint until the patient reaches about the 
fourth decade of life, when he finds weak- 
ness of the legs and foot drop gradually 
developing. Examination will show atrophy 
of the feet, legs, lower third of the thighs, 
and there may also be some atrophy of the 
small muscles of the hands. Reflexes known 
as ankle jerks, and later, knee jerks, dis- 
appear. There is a relative absence of dis- 
ability due to the replacement of the atrophic 
muscles by connective tissue which helps 
support the joints. This phenomenon does 
not occur in the other diseases in the group. 
3esides the striking familial characteristic, 
the Charcot-Marie-Tooth type is different 
from the other subdivisions in that prog- 
nosis is more favorable. This type, accord- 
ing to the literature, does not cause death. 
Orthopedic measures may be necessary to 
stabilize the feet or correct the foot drop. 


(5) Primary lateral sclerosis showing the 
major involvement in the motor cells of the 
brain and manifesting itself by slowly as- 
cending spastic paralysis with increasing 
tendon reflexes and toe signs is uncommon. 


(6) Amyotrophic lateral sclerosis, in which 
the cervical region of the spinal cord and 
the motor cells in the brain are predomi- 
nately affected, is the most common type 


seen in this group. There is atrophy of the 
small muscles of the hand, resulting in the 
so-called “ape hand” due to the fact that 
the thumb recedes dorsally to become aligned 
with the fingers. There is also localized 
muscular twitching. The lower extremities 
become spastic with hyperactive reflexes, 
and this condition usually causes death 
within two to six years due to bulbar paraly- 
sis. Differential diagnosis must be made 


Textbook of Ophthal- 
Louis, 


*Ww. S. Duke Elder, 
mology (C. V. Moxby Company, St. 
1941), Vol. 3. 
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from cord tumors, intervertebral disk, syr- 
ingomyelia, or vascular disease in the cervi- 
cal region, but all of these conditions usually 
show sensory changes which may lead to 
the correct diagnosis. 


With the exception of the Charcot-Marie- 
Tooth type, all of these subgroups of pro- 
gressive spinal muscular atrophy show a 
chronic progressive nature. 

(b) Syringomyelia. — Syringomyelia with 
typical necrosis and cavity formation in the 
cord, resulting in loss of sense of pain and 
temperature, may also be mentioned here. 


Diseases of Nerves 
and Nerve Roots 


(1) Neuritis and neuralgia—These are 
terms used rather loosely to cover a number 
of conditions where pain or tenderness is 
present more or less corresponding to the 
distribution of a specific nerve. Neuritis 
is usually designated as irritation or inflam- 
mation of the nerves near the outer body 
surface. If no other cause such as tumor, 
localized infection, aneurysm or structural 
defect is found, neuralgia is presumed to be 
the result of a lesion of the central neuron 
or, we might say, nerves deep within the 
body. The pain with neuritis tends to be 
continuous and is usually accompanied by 
tenderness, sensation of pins and needles 
and sometimes loss of sensation, and paraly- 
sis. The pain with neuralgia tends to be 
sharp and intermittent. 


Sometimes conduction defects of the 
nerve become apparent by sensory loss or 
weakness of muscles. When there is chest 
pain with or without radiation to the arm, 
coronary insufficiency must be ruled out. 


Some of the more common etiologic 
agents are known, such as Vitamin Bl, or 
thiamine hydrochloride deficiency due to 
alcohol, arsenic, various industrial poisons, 
gout, diabetes, trauma, or hypertrophic arthritis. 


(a) Optic or retrobulbar neuritis —The 
cause may be infectious, toxic, metabolic 
or degenerative disease, or unknown.’ Com- 
mon toxic agents are methyl alcohol, ethyl 
alcohol, tobacco, lead or sulfanilamide. Ex- 
amples of metabolic and degenerative diseases 
causing retrobulbar neuritis are diabetes, 
pernicious anemia, multiple sclerosis and 
arteriosclerosis. 


(2) Radiculitis—This implies involvement 
of the nerve roots and also may be from 
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traumatic, infectious, toxic or degenerative 
process, or tumor. Often we have the prob- 
lem of radiculitis due to herniation of an 
intervertebral disk. 


(3) Trigeminal neuralgia or tic doulou- 
reux.—This is characterized by recurrent 
piercing pain in areas ennervated by the 
fifth cranial nerve. The recurring pain is 
often so severe and disabling that operation 
becomes necessary. Although injection of 
alcohol into the involved branches gives 
temporary relief, surgical section of the sen- 
sory root of the gasserian ganglion is nec- 
essary for permanent relief. 

(4) Bell’s palsy.—A large variety of dis- 
eases may affect the seventh cranial nerve, 
but most often the paralysis occurs with- 
out known cause and is termed Bell’s palsy. 
Most cases recover within a few months, 


Hereditary and Congenital 
Diseases of Nervous System 


(1) Mental deficiency.—Subnormal men- 
tality can result from brain damage, either 
from trauma or from disease. You are all 
familiar with the claim aspects of determin- 
ing the degree of intelligence and the ability 
of the patient to earn his own living. 

(2) Deformities. 


(a) Spina bifida.—This congenital anomaly 
will not often present a claim problem as 
the more serious cases would not be given 
disability insurance when the case is under- 
written. In the more severe cases there 
may be paralysis or nerve damage due to 
protrusion of the membranous linings of 
the spinal cord or cord substance, resulting 
in weakness or atrophy of the lower limbs. 

(3) Miscellaneous.—A number of rather 
rare hereditary diseases may be mentioned 
here.. They have a progressive course and 
hence have a poor prognosis. We may 
mention the following: 

(a) Huntington’s chorea. 


(b) Little’s disease or congenital spas- 
ticity of limbs. 

(c) Hereditary spinal ataxia or Fried- 
reich’s disease. 

(d) Various atrophies and dystrophies, 
including progressive muscular dystrophy 
(Charcot-Marie-Tooth type). 

(d) Hepatolenticular degeneration or Wil- 
son’s disease.—This is an interesting disease 
consisting of a degenerative process in the 


brain associated with nodular cirrhosis of 


the liver. 


Other Diseases of Various 
or Unknown Etiology 


A group of diseases may be mentioned 
here which have a poor prognosis. Some 
may have remissions and during this period 
may apply for insurance. They are as 
follows: 

(1) Myasthenia gravis. 

(2) Paralysis agitans. 

(3) Multiple sclerosis. 


Convulsive States and Syncope 


(1) Epilepsy. 

(a) Grand mal and Jacksonian. 

(b) Petit mal. 

(c) Psychomotor. 

There is a reference in the Proceedings of 
the Association of Life Insurance Medical 
Directors of America, the subject being pre- 
sented from the insurance viewpoint.’ The 
improved prognosis has been due to im- 
proved therapy with Dilantin and related 
drugs for grand mal, Tridione and similar 
drugs for petit mal, and a better understand- 
ing of the pathologic process by electro- 
encephalography. 

In a study of nearly 2,000 cases * the fol- 
lowing conditions were believed to be prin- 
cipal causes: brain trauma, 5 per cent; con- 
genital defect or birth injury, 5 per cent; 
brain infection, 4 per cent; brain tumor, 3 
per cent; cerebral circulatory defect, 2 per 
cent; extracerebral causes, 1 per cent; leav- 
ing approximately 80 per cent of the cases 
without known cause. 

Since the seizure pattern depends on the 
area of the brain affected by a small “elec- 
tric storm,” there is a great variety of pat- 
terns. However, epileptic seizures may be 
classified into three general groups of patterns. 

First, there is the convulsive group char- 
acterized by local or generalized twitching 
and spasm of muscles and often by uncon- 
sciousness. In this common grand mal 
attack, the electro-encephalogram shows 
altered amplitude and frequency of the nor- 
mal rhythm. Convulsive movements which 
are one-sided or localized are more char- 
acteristic of the acquired or Jacksonian type 
of epilepsy. 





t Peter G. Denker, ‘‘Epilepsy’’ (Association of 
Life Insurance Medical Directors of America, 
1948), Vol. XXXII, p. 116. 
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*Cecil and Loeb, Textbook of Medicine 
(Saunders, Eighth Ed.), p. 1374. 
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Second, the 
refers to a 


petit mal seizure 
type in which impair- 
ment of consciousness is the chief symptom. 
These seizures usually come without warn- 
ing and may occur many times a day. 
Often the petit mal seizures tend to dis- 
appear after adolesence. Besides the char- 
acteristic periods of s‘aring and absence of 
consciousness, there may be a sudden shock- 
like contraction of a muscle group (a myo- 
clonic jerk) or sudden collapse with loss of 
consciousness (akinetic seizure). In petit 
mal the electro-encephalogram shows the 
characteristic three-per-second spike waves 
appearing synchronously from all areas of 
the cortex. A slower one-and-one-half or 
two-and-one-half per second spike wave 
complex is found in patients with the myo- 
clonic jerk type of seizure. 


type of 


loss or 


Finally, the psychomotor type, also called 
psychical seizure, includes three subgroups: 
first, dream states or feelings of unreality; 
amnesia often with confusion or 
stupor; and third, amnesia with associated 
abnormal activity. The electro-encephalo- 
gram in the psychomotor type of epilepsy 
is characterized by a spike focus. Grand 
mal and petit mal, or grand mal and psychic 
seizures, are often seen in the same patient. 


second, 


Hysteria, syncope, malingering and other 
conditions sometimes simulating epilepsy do 
not produce electro-encephalographic dis- 
turbances. Of patients with undoubted 
epilepsy, 15 to 25 per cent will have normal 
electro-encephlographic tracings. In briefly 
considering treatment, there are six proven 
drugs which either singly or in combination 
bring complete relief or improvement to 
most epileptics. When the pattern is con- 
clusive, benefit is to be anticipated from 
the phenobarbital-Mebaral-Dilantin-Mesantoin 
group. The petit mal type will be most 
benefited by either Tridione or Paradione. 


LIFE FUNDS GO WEST 


When seizures are of the psychomotor pat- 
tern, they will best respond to Dilantin 
or Mesantoin. 


Mebaral is useful in patients who do not 
tolerate phenobarbital. Dilantin is the least 
sedative of the anticonvulsants. Mesantoin 
is more sedative but can be taken in larger 
doses. There may be limitation by sedative 
effect, dizziness or skin rash. Tridione also 
has a sedative effect and requires monthly 
blood examinations for detection of a special 
form of anemia. Of particular interest to 
us is the observation that under therapy 
with one or a combination of these drugs, 
the electro-encephalogram may return to 
normal while the patient is under medication. 


(2) Syncope.—Syncope may be discussed 
here because it may be confused with epi- 
lepsy. It is directly due to cerebral anemia 
and has a favorable prognosis. 

(3) Narcolepsy.—This rather rare condi- 
tion, characterized by a sudden imperative 
need for sleep, is surely an appropriate topic 
at the conclusion of this paper. About 10 
per cent of the cases have been shown to 
occur after encephalitis, brain concussion, 
multiple sclerosis, brain tumor or other dis- 
ease, but 90 per cent show no cause, The 
electro-encephalogram shows the pattern of 
normal sleep. The cases not due to brain 
tumor or disease are not fatal, and often 
improve and may recover in later life. At- 
tacks are often controlled by daily benzedrine. 


We have dealt with many complex dis- 
eases of the nervous system, any one of 
which would merit a paper of this length. 
You still have to use your own expert 
knowledge and skill in handling each indi- 
vidual claim. However, if this paper has 
helped to clarify your understanding of 
some of the nervous conditions, I shall 
consider my mission accomplished. 


[The End] 





| The largest increases in invested life 

insurance funds have been recorded in 
the Mountain, West South Central and 
Pacific States in recent years, the Insti- 
tute of Life Insurance reports. This is 
shown in an analysis made by the Life 
Insurance Association of America of the 
investment. distribution at the start of last 
year among companies representing 86 
per cent of total assets of all United States 
life companies. 


The investments of these companies in 
the 15 Western and Southwestern States 


increased by $7.17 billion in the five pre- 
vious years and rose by nearly $1.5 billion 
in 1954 alone. These 15 states combined 
also showed the greatest rate of gain in 
life insurance ownership in this five-year 
period and the sharpest rise in nonagri- 
cultural labor force. 


Greatest rate of gain in life insurance 
investments was in the Mountain States, 
where the year’s rise was 13 per cent and 
the five-year increase was 75 per cent. 
The aggregate invested funds totaled 
$2.649 billion at the start of last year. 
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THE RISK MANAGER 


By H. WAYNE SNIDER 





This address was given by the author 
before the Mid-West Insurance Buyers 
Association at Chicago, Illinois, Novem- 
ber 17. He is professor of insurance at 
Illinois Wesleyan University. 





N NOVEMBER, 1955, our newspapers 

reported two political revolutions in South 
America. Because of its timeliness, there- 
fore, it is important to consider some im- 
plications of a revolution. This topic is 
irnportant not primarily because of our in- 
terest in foreign affairs, but instead because 
our country is also in the midst of a revolu- 
tion. Ours is not the armed political revoit 
of Argentina or Brazil, but it is a revolu- 
tion nonetheless. A revolution, according to 
Webster, is “an extensive or radical and 
usually somewhat sudden change.” By this 
definition the United States is in the midst 
of a social, political and economic revolution. 


Evidences of this revolution are found 
when the world as it existed 15 or 20 years 
ago is examined. At that time television 
was a word known primarily to science- 
fiction addicts; Hitler, Mussolini, Stalin and 
Roosevelt were the personalities that dom- 
inated the world political scene; Communism 
was a popular fad among the pseudo-intel- 
lectuals; the concepts of secular stagnation 
and permanent underemployment were widely 
accepted by the economic sophisticates. 


Since that time sudden and often violent 
changes have occurred in the world about 
us creating risks for the business commu- 
nity. Risk, of course, is here used in the 
insurance sense of chance of financial loss. 
For example, we find: 

(1) The advent of the guaranteed an- 
nual wage resulting in the possibility of 
increased labor costs; 

(2) The development of industrial use of 
radioactive materials and atomic power cre- 
ating potentially catastrophic losses to per- 
sons and property; and 


Risk Manager 


(3) A changing social philosophy causing 
an increased obligation of a firm to protect 
and provide for others—that is, the develop- 
ment of compulsory nonoccupational dis- 
ability legislation, or the broadening base 
of negligence and liability. 

These changes have created an opportu- 
nity for the development of a new profes- 
sion—that of the risk manager. 

There are those who would reject the 
concept of a professional risk manager. They 
conceive of this function being performed 
by a specialized purchase clerk who orders 
insurance coverage by telephone from a 
local broker or agent, maintains an accurate 
record of expirations and submits vouchers 
for payment of the numerous premiums. 


A more enlightened approach, however, 
is to conceive of the risk manager as an 
executive who protects the assets of a busi- 
ness by analyzing the perils that might 
destroy them and determining how to deal 
with these perils. There are four principal 
methods of dealing with risks available to 
the risk manager: 

(1) He may assume the risk. This may 
mean that no action is taken, or it may 
mean that a bookkeeping reserve is estab- 
lished. In either case, however, the risk 
remains uninsured. 

(2) He may self-insure. In order to self- 
insure, however, the requirements of an in- 
surable risk must be met. By this I mean 
there must be a large number of homogene- 
ous units of exposure free from catastrophic 
loss. At the inception of a self-insurance pro- 
gram a reserve fund must be established 
which is large enough to pay immediately 
for one large loss. Actuarially-determined 
premiums must be paid regularly into this 
fund even though actual losses are smaller 
than those anticipated. Withdrawals from 
the fund for noninsurance purposes obvi- 
ously must be prohibited. 


(3) He may transfer it to a commercial 
insurance carrier. This method is presumed 
to need no elaboration. 
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(4) He can direct effort at the prevention 
of a loss. This method includes both the 
attempt to prevent a loss from occurring, 
as evidenced by the construction of so- 
called “fire proof” buildings, and the attempt 
to minimize a loss which has occurred, as 
evidenced by the installation of sprinkler 
systems. 


If the risk manager is to perform these 
broad duties, he must be supported by a 
strong department, It seems appropriate, 
therefore, to consider the organization of 
an ideal risk or insurance department. It is 
recognized that the structure of any par- 
ticular risk department may be modified by 
the personal characteristics of its members, 
by unique abilities available in other depart- 
ments, by the prejudices of top manage- 
ment, by the traditions of the firm and by 
the scope and nature of its operations. On 
the other hand, it is important that an 
ideal be established in order to avoid satis- 
faction or complacency with the mediocre. 


The organization of the ideal risk depart- 
ment must develop around four functional 
areas: 


(1) Statistical and Administrative. Every 
department must perform certain adminis- 
trative functions. Records must be kept of 
departmental operations and reports of these 
operations prepared for top management. 
The accuracy of premium charges must be 
ascertained, and a check on policy expira- 
tions must be maintained. In addition, liai- 
son with other departments must be established 
in order that information regarding new 
construction, concentration of values in new 
locations and similar matters be obtained. 
Clerical and administrative duties of this 
type are performed in every insurance de- 
partment. 


(2) Engineering. An ideal risk depart- 
ment also should contain an engineering 
division. Among the duties of this division 
are the appraisal of property values, the 
supervision of industrial safety and loss 
prevention programs and the supervision of 
construction programs. An example, per- 
haps, will clarify the need for supervision 
of construction programs in the engineering 
division. Within the last few weeks a com- 
paratively small firm in central [Illinois 
found it necessary to construct additional 
storage facilities in an adjoining state. It 
was decided by top management that small 
frame buildings with wooden roofs would 
be the least expensive type of construction 
meeting the needs of the firm, At this point 
the assistant controller was told of the deci- 
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sion and was requested to buy suitable in- 
surance coverage. Having some knowledge 
of insurance, he made a comparison of fire 
insurance rates between the types of build- 
ings contemplated and fire-resistant build- 
ings. He discovered that the yearly cost 
differential amounted to 10 per cent of the 
difference in total costs of construction. In 
other words, over a ten-year period of op- 
erations fire-resistant buildings would be 
less expensive than the wooden buildings, 
besides having a greater residual value. 
Similar savings are available in larger cor- 
porations when construction supervision is 
channeled through the engineering division 
of the risk department, 


(3) Actuarial. The need for an actuarial 
division in a risk department becomes evi- 
dent when the decisions facing a risk man- 
ager are considered, An intelligent decision 
between alternative methods of meeting 
risk is dependent on actuarial determination 
of the probability of loss. If a self-insur- 
ance program is adopted, accretions to the 
reserve fund must be computed on an actu- 
arial basis, When the option of selecting a 
retrospective rating plan is granted an in- 
sured by a commercial carrier, an intelligent 
decision regarding the use of such a plan 
and the selection between plans are depend- 
ent upon actuarial considerations, Although 
only the largest insurance departments can 
afford actuaries as employees, the ideal in- 
surance department must have actuarial 
services available to it. 

(4) Insurance. The functions of an. insur- 
ance division are so widely recognized that 
many individuals believe them to be the 
only functions of a risk department. In- 
cluded is the creation and placement of 
tailor-made contracts together with the 
more widely recognized purchasing of suit- 
able standard contracts. 

The ideal risk department, containing 
these functional divisions, must be organ- 
ized on a line basis into a fully integrated 
department. Actual organization will vary 
by the needs and peculiarities of the in- 
dividual firm, but frequently it will include 
a fire department, a casualty department 
and a life department. While the ideal risk 
department has not yet been, and perhaps 
never will be, achieved, several of the larger 
corporations are approaching this level, for 
example, the Standard Oil Company of 
Indiana. 

When the function of a risk manager to 
protect the assets of a firm is recognized, 
the ideal location of a risk department within 

(Continued on page 124) 
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New York Holds Hearing 
on Terminal Dividends 


Last year the New York Insurance De- 
partment sent out a questionnaire to all 
authorized life insurers issuing participating 
life insurance policies for the purpose of 
eliciting facts with respect to the payment 
of terminal dividends on ordinary insurance. 
The results of the questionnaire indicated 
a wide diversity in the conditions under 
which terminal dividends are payable and 
indicated apparent violations of general prin- 
ciples of equity required under Section 216 
of the New York Insurance Law, which 
governs the participation of policyholders 
in the surplus of life insurers. Consequently, 
a hearing was scheduled for 10 a. m. on 
February 17 at 61 Broadway, New York 
City, to discuss the action which the In- 
surance Department proposes to take in 
regard to the matter. 


The Department proposes to require any 
insurer wishing to pay terminal dividends 
on policies terminating after the end of the 
dividend year current on December 31, 1956, 
to first submit its scale of terminal divi- 
dends to the Department for approval. It 
has established various criteria which it 
proposes to use in approving or disapprov- 
ing a scale of terminal dividends. 


Tontine Policies Outlawed 
in Florida and Mississippi 


Florida and Mississippi have joined the 
ranks of the states outlawing tontine and 
semitontine life insurance policies. Insur- 
ance Commissioner J. Edwin Larson of 
Florida announced that he would no longer 
even consider requests for approval of these 
policies. Sale of these policies has been 
ordered discontinued effective in 1955. 


State Department Rulings 


Also iorbidden were any future sales of 


investment fund policies. 

A recent order of Walter Dell 
Mississippi Commissioner of 
reads as follows: 


Davis, 
Insurance, 


“Effective January 1, 1956, no insurance 
company licensed to do business in Missis- 
sippi shall offer any policy or utilize any 
sales approach, which policy or which plan 
is not currently approved by the Insurance 
Department of the state of such company’s 
domicile. e 


Pennsylvania Department Charges 
Additional Licensing Fees 


Additional fees for agents’ and brokers’ 
examinations, applications and licenses have 
recently become effective in Pennsylvania. 
In regard to agents, there is :. $10 exami- 
nation fee for a license. For each applicant 
for a license who has qualified by previous 
examination, there is an application fee of 
$5. The fee is $3 for each license in the 
name of qualified individuals, active mem- 
bers or officers of a copartnership or corpo- 
ration for agent’s license for each domestic 
or foreign company, association and ex- 
change. 


Each listing for written examination for 
license as broker, public adjuster or public 
adjuster solicitor involves an examination 
fee of $10. For each applicant for such a 
license who has qualified by previous ex- 
amination, there is an application fee of $5. 
The license as insurance broker calls for 
a $10 fee for each individual and $10 for 
each license in the name of a copartnership 
or corporation, and for each license in the 
name of qualified individual active members 
or officers of a copartnership or corporation. 
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LORIDA—Registrations of a person’s 

insured cars would be suspended if an 
uninsured car of his was involved in an acci- 
dent and he failed to meet the requirements 
of the financial responsibility law.—The In- 
surance Commissioner asked the following 
questions of the Attorney General: 

(1) Would the registrations of a person’s 
insured cars be suspended if an uninsured 
car of his was involved in an accident and 
he failed to meet the requirements of sub- 
section 2(a) to (f) inclusive of Section 
324.04 of the Florida Statutes? 

(2) Do accidents involving motor vehicles 
occurring solely upon private property come 
under the financial responsibility law? 

(3) Where three cars are involved in an 
accident and the third car has no contact 
with the other two, does the third car come 
within the purview of Chapter 324 of the 
Florida Statutes? 

(4) Is a conditional release acceptable 
within the meaning of Section 324.04(2)(e) 
in lieu of an absolute release? 


The Attorney General answered the first 
question in the affirmative. He noted that 
subsection 324.04(2) provides that “in the 
event of an accident involving a motor ve- 
hicle within this state which has resulted 
in bodily injury or death to any person, or 
total damage of fifty dollars or more to 
property, the commissioner shall suspend 
the licenses of the operators and all regis- 
trations of the owners of the vehicles involved 
in such accident . . . .” (Italics supplied.) 
He stated that he believed the following 
provision of Section 324.19 was relevant: 
“Tt shall be unlawful for any person 
whose registrations have been suspended 
to obtain another vehicle for the purpose 
of circumventing this chapter.” 
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In regard to the second question, the 
Attorney General answered in the negative. 
The financial responsibility law’s Section 
324.001, with the by-line “Purposes of 
Chapter,” states: “It is the intent of this 
chapter to recognize the existing rights of 
all to own motor vehicles and to operate 
them on the public streets and highways 

” (Italics supplied.) 


The third question was conditionally an- 
swered in the affirmative. The Attorney 
General declared that when it clearly ap- 
pears that a third car, which had no physical 
contact with the other two cars, proximately 
caused the accident, the third car will be 
in “an accident involving a motor vehicle.” 
However, if reasonable doubt exists as to 
whether the third car caused the accident, 
it should not be considered “in an accident 
involving a motor vehicle.” 


A negative answer was given to the fourth 
question, The Attorney General stated that 
this question apparently arose because of 
Section 324.13, which provides for install- 
ment payment of judgments under the cir- 
cumstances therein stated. This has no 
relationship to the requirement of subsec- 
tion 324.04(2)(e), which states: “Such operator 
or owner had secured a duly acknowledged 
written agreement providing for release from 
liability by all parties injured as the result 
of said accident .” The release con- 
templated, he said, is an absolute one and 
not a conditional one.—O pinion of the Florida 
Attorney General, November 22, 1955. 


ne YORK—A foreign life insurance 
company is not authorized to acquire 
80 per cent of the common stock of a 
foreign fire insurance company.—The fol- 
lowing facts were brought to the attention 
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of the Attorney General by the Insurance 
Commissioner. A foreign life insurance 
company proposed to acquire 80 per cent or 
more of the outstanding common stock of 
a foreign fire insurance company. Both in- 
surance companies were chartered in Con- 
necticut and both were authorized to do 
business in New York State. The life 
insurer’s license permitted the carrying-on 
in New York of the business of life in- 
surance, annuities and accident and health 
insurance. The fire insurer’s license per- 
mitted it to do essentially all kinds of in- 
surance business except life, annuities and 
title insurance. The questions presented 
were (1) whether the life insurer would be 
engaged in an insurance business other than 
that for which it is licensed if it consummated 
the stock acquisition and (2) whether the 
acquisition of the common stock from the 
fire company would be a departure from 
the investment requirements imposed upon 
life insurers. The Attorney General an- 
swered the latter question by stating it was 
his opinion that the life insurer would not 
be complying with the state’s investment 
requirements if it purchased 80 per cent of 
the fire insurer’s common stock.—O pinion of 
the New York Attorney General, January 20, 
1956. 


ih Reorrsamiineae sy capital stock com- 
panies organized under Article 3.03 of 
the insurance code and operating on the 
effective date of Senate Bill 12, which re- 
peals Article 3.03, need not increase their 
capital or surplus to comply with the bill’s 
amendment of Article 3.02—The Attorney 
General was asked by the Chairman of the 
Board of Insurance Commissioners whether 
the provisions of Senate Bill 12, Acts of the 
Fifty-fcurth Legislature, 1955, Chapter 363, 
require limited capital stock companies, or- 
ganized and operating under the provisions 
of Article 3.03 of the insurance code, to 
increase their capital and surplus to comply 
with the requirements of Article 3.02, as 
amended by Senate Bill 12. 


Senate Bill 12 provided as follows: “That 
Article 3.03 of the Insurance Code be and 
it is hereby repealed; provided that every 
company heretofore organized and now op- 
erating under Article 3.03 shall, after the 
effective date of this amendment to the 
Insurance Code, be permitted to continue to 
‘operate and write new business subject to 
the provisions of Chapter 3 of the Insur- 
ance Code as amended, including the pro- 
visions of Section 2 of Article 3.02 of the 
Insurance Code as amended; provided, how- 
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ever, no such company shall be required to 
increase the amount of or convert the class 
or form of its capital or surplus to comply 
with the requirements of Paragraph 5 of 
Article 3.02 of this Code as amended.” 

The Attorney General referred to the 
case of Trio Independent School District v. 
Sabinal Independent School District, 192 S. W. 
(2d) 899 (Tex., 1946), wherein it was held 
that in the absence of language in an act 
showing a contrary intention, the time the 
statute was to take effect, and not the date 
of its passage, was to be considered the 
dividing line between future and past per- 
formance contemplated in the act. He 
stated that inasmuch as Senate Bill 12 
speaks from its effective date, it was his 
opinion that the phrase “every company 
heretofore organized and now operating un- 
der Article 3.03” refers to every company 
organized prior to and operating under 
Article 3.03 on the effective date of Senate 
Bill 12. He added that there was no pro- 
vision in Senate Bill 12 showing an inten- 
tion that the phrase “now operating” refers 
to a date prior to the effective date of the 
bill. Thus, he concluded that limited capital 
stock companies organized under the pro- 
visions of Article 3.03 and operating on the 
effective date of Senate Bill 12 need not 
increase their capital or surplus as provided 
for in amended Article 3.02.—Opinion of the 
Texas Attorney General, November 28, 1955. 


Mebane employee may recover work- 
men’s compensation benefits for in- 
juries sustained at a location not stipulated 
in the insurance policy declarations between 
his employer and the insurer.—The chairman 
of the Industrial Commission presented the 
following facts for consideration by the At- 


torney General: A Utah corporation, in 
taking out coverage with the State Insur- 
ance Fund for workmen’s compensation 
and occupational disease benefits, stated that. 
all of its factories, etc., were located in one 
particular city. Subsequently, the company 
opened a new business in another city, but 
did not notify the fund of the new work 
place. An employee was injured at this 
new location prior to the amendment of 
any policy. The question involved was 
whether the employee was to be denied 
coverage inasmuch as the policy did not 
specify that the city where he was working 
was a work location of his employer. 

The Attorney General ruled that the em- 
ployee was covered. He referred to the 
case of Empey, et al. v. Industrial Commission 
of Utah, et al., Snow v. Same, 91 Utah 234, 
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63 Pac. (2d) 630, where the Utah Supreme 
Court said: 

sf To permit an insurance carrier to 
exclude from the coverage of a workman a 
part of the hazard incident to conducting a 
business is contrary to public policy. Such 
attempted exclusion in an insurance policy 
is invalid as to an injured workman, and 
in case of death as to his dependents... .” 

The facts of the above case and the in- 
stant case were declared to be similar 
enough to apply the same law. Thus, the 
Attorney General held that an employer and 
insurer may not through stipulation limit 
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the location of liability so as to preclude the 
rights of an employee. The insurer is not 
left without any remedy, he noted, for al- 
though liable to the employee because of 
the intentional or negligent omissions by 
the employer in a schedule of statements or 
declarations, it may recover from the em- 
ployer either the increased premium or the 
damage resulting from the breach of the 
warranty or declaration. Thus, final liability 
is assessed against the employer, who had 
access to the facts and failed to make them 
known to the insurer.—Opinion of the Utah 
Attorney General, November 10, 1955. 
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a firm’s organizational structure becomes 
obvious. It must be placed under the 
supervision of the one officer directly inter- 
ested in and responsible for assets of the 
firm—the financial vice-president. Although 
today many departments are satisfactorily 
located under the controller or secretary, 
this certainly is not the ideal location. 

What knowledge and abilities are re- 
quired of a risk manager as a prerequisite 
of professional status? Mr. Horace P. Liver- 
sidge, Chairman of the Board of Directors 
of the Philadelphia Electric Company, has 
stated that the risk manager must possess 
legal knowledge, engineering ability, famili- 
arity with accounting practices and procedures, 
understanding of economic principles, com- 
prehensive knowledge of insurance and, finally, 
a broad educational background. Certainly 
any risk manager that possesses these abilities 
has achieved significant progress in establish- 
ing his professional status. A profession, 
however, must be established by acclama- 
tion of the public rather than by proclama- 
tion of its members. Changing the name of 
an insurance buyers’ association to an insur- 
ance managers’ society, although the purpose 
of such a change is commendable, is no more 
than a small step in achieving professional 
recognition. What is needed is a general 
level of proficiency among risk managers 
sufficient to justify such recognition and, 
in addition, a means of gaining necessary 
public recognition and acclamation. 


How can proficiency be acquired and 
recognition obtained? Perhaps the solution 
lies in the creation of a forma] educational 
program for the development of risk man- 
agers at a recognized university leading to 
a degree of Master of Business Administra- 
tion with a major in risk management. 
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Continued from page 120 


The course requirements of such a pro- 
gram have indirectly been defined by Mr. 
Liversidge when he discussed the educa- 
tional requirements of a risk manager. It 
would include as undergraduate prerequisites a 
broad liberal arts background, including spe- 
cific courses in English, mathematics, economic 
theory, accounting, transportation, business 
finance and business law. At the graduate 
level it might be developed around the fol- 
lowing four separate areas: 


1) Loss Prevention. A course in this area 
should include some consideration of build- 
ing construction and of safety engineering. 


(2) Actuarial Science. There must be de- 
veloped a course directed at giving the 
future risk manager some explanation of 
the actuarial what and why, rather than 
the how. 

(3) Insurance. Insurance principles, prac- 
tices and coverages (including group cover- 
ages) are presently being taught in several 
of our leading universities. Obviously, courses 
of this type would be required for a degree 
in risk management. 

(4) Admimstration. It is necessary that a 
risk manager be an executive as well as a 
skilled specialist. Consequently, courses in 
human relations, organization and business 
administration must be included in any pro- 
gram of study for the risk manager. 

The development of an educational pro- 
gram of this type should give the risk man- 
ager a professional level of proficiency and 
might go far in developing the public recogni- 
tion which is necessary for the establish- 
ment of a profession. If this is done, the 
American revolution of 1955 will, in fact, 
have created a new profession. 

[The End] 
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The Road to Justice 


The American Legal System. Lewis Mayers. 
Harper & Brothers, 49 East 33rd Street, 
New York 16, New York. 1955. 589 pages. 
$6.50. 


This is an account of our legal insti- 
tutions as distinguished from our laws. It 
is written in nontechnical language explain- 
ing the operation and interrelation not 
merely of city, state and federal courts, but 
also of administrative tribunals, voluntary 
and military. 


A great part of the book is devoted to 
a discussion of the courts’ interrelation be- 
tween the federal judicial power and the 
states’ judicial power. Much of this part is, 
of course, a description of the structure of 
the courts, the procedure of investigation, 
prosecution in criminal proceedings and the 
objectives in civil proceedings. In addition, 
however, the author discusses those other 
functions of our courts which are particular 
to our system, such as the function of the 
courts as a check on the executive depart- 
ment, a check on legislation and a molder 
of law. 


Part 2 discusses administrative tribunals 
and their supervision by the court. This is 
a field which has been developed rapidly 
in recent years. 


Part 3 is devoted to a description of 
military tribunals, and Part 4 is devoted to 
voluntary arbitration. This section also 
describes the control that the courts have 
over this voluntary process. 


The author has been on the faculty of 
City College of New York since 1936. He 
has served as counsel to a New York State 
Joint Legislative Commission and as re- 
search consultant with the New York State 
Law Revision Commission. 


Books and Articles 


Agency Ownership 


Insurance Agency Ownership. Edited by 
George S. Hanson. National Association 
of Insurance Agents, 96 Fulton Street, New 
York 38, New York. 1955. 151 pages. $1. 


The National Association of Insurance 
Agents has just published a comprehensive 
and authoritative analysis of insurance 
agency ownership, with special emphasis 
on the legal and tax aspects thereof. The 
volume was edited by George S. Hanson, 
NAIA executive secretary and general 
counsel. 


One of the major subjects treated in the 
volume is the ownership of expirations. A 
considerable portion of the work is devoted 
to this concept inasmuch as it makes up 
the major share of the value of an agency’s 
assets and because it marks somewhat of a 
departure from the common law of agency. 


The chapters on ownership of expirations 
cover the subject from its first concept over 
50 years ago in the famous Yonkers case, 
through all the court cases over the years 
up to the present. Covered in this analyti- 
cal review are situations which arise be- 
tween agent and company on the subject 
of expirations in those instances where the 
agency agreement provides for ownership 
by the agent and also where the agent has 
had to depend on “custom and usage” be- 
cause the agency agreement was silent as 
regards this important point. 


Some of the questions listed in the book 
to be checked in determining the value of 
an agency include: Is it possible to sell 
the insureds on the books any other type 
of insurance? What is the credit experi- 
ence with insureds? Has the business been 
written at tariff rates? Are the accounts 
direct business? How much premium does 
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Have the accounts 
been serviced properly by the agent? 


each account develop? 


The various types of agency organization, 
proprietorship, limited partnership, 
partnership and corporation are analyzed 
and the favorable and unfavorable aspects 
of each reviewed. 


Ss¢ ble 


Other absorbing subjects considered in 
this volume deal with partnership agree- 
ments, continuation of an agency, and the 
Each of 
these subjects is treated in practical, in- 
formative fashion and contributes much to 
the understanding of the insurance agency 
organization and operation. 


purchase and sale of an agency. 


Workmen's Compensation 
in New York 


Highlights of Workmen’s Compensation in 
New York State. Commerce and Industry 
Association of New York, Inc., 99 Church 
Street, New York 7, New York. 1955. 
12 pages. 25¢. 


This booklet explains the provisions of 
the New York Workmen’s Compensation 
Law in nontechnical terms and is designed 
to “make management more fully aware 
of the law’s ramifications and importance 
to business.” The guide was prepared by 
the Commerce and Industry Association’s 
Workmen’s Compensation Committee, headed 
by Oliver T. Clayton. 


Presented in the booklet are the histori- 
cal background and main features of the 
law, with descriptions of benefits, various 
types of compensable and noncompensable 
disabilities and injuries, provisions for medi- 
cal care and vocational and medical reha- 
bilitation. Also included are references to 
procedure-employer responsibility, safety 
programs and current problem areas. 


Tax Book 


Montgomery's Federal Taxes. The Ronald 
Press Company, 15 East 26th Street, New 
York 10, New York. Thirty-sixth edition, 
1955. $15. 


This is the thirty-sixth edition of this 
very well-known and widely used volume. 
Like its predecessor volumes, it has been 
prepared by the many experts associated 
with the firm of Lybrand, Ross Bros. and 
Montgomery. 


The book follows a short but adequate 
arrangement of contents. The first and 
largest section is that of “Income Determi- 
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nation,” the next is “Business Organiza- 
tion,” and the third is “Tax Determination 
and Payment.” 


Discussions of all of the problems in 
determining income are correlated in the 
first division and such subjects as deduc- 
tion for interest, taxes, expenses, losses and 
depreciation, capital gains and losses, etc., 
are discussed here. The second section dis- 
cusses the tax problems peculiar to doing 
business as a corporation and as a partner- 
ship, and the third section contains the 
contributions of Lybrand’s experts cover- 
ing accounting periods, computations of 
tax, its payment and its refund. 


The thirty-sixth edition, like the previous 
editions, has an up-to-date tax discussion 
of the federal income taxes of its contempo- 
rary period. 


The book is thoroughly indexed and 
contains tables which refer the user to the 
subject by the section number of the law 
or section number of the regulation. A 
unique page numbering system is followed. 
Each part (or chapter) is given a number, 
and each page of the chapter is numbered, 
beginning with 1 to the end of the chapter. 
For instance, Part 4, “Compensation for 
Personal Services,” is numbered from 1 to 
49. Then Part 5 “Dividends and Stock 
Redemptions” begins again with page num- 
ber 1. There are 22 parts or chapters in 
the book. 


The Reorganization 


Corporate 
Holzman. 
15 East 26th Street, New York 10, New 
York. Second edition, 1955. $15. 


Reorganizations. Robert S. 
The Ronald Press Company, 


For many years Taxes—The Tax Maga- 
gine carried the author’s monthly column “Tax 
Classics.” It was widely read and appreci- 
ated, and while it has not been discontinued 
entirely, it has suffered from Mr. Holzman’s 
lack of time since he became professor of 
taxation at New York University and since 
he devoted so much of his time to writing 
the first, and now the second, edition of 
this work on corporate reorganizations. 


His capacity for explaining the hidden 
meanings of “classic” tax cases and for 
pulling the threads of their implication 
from their woof is known by all readers of 
his column. Realizing that there isn’t a 
ready-made canned definition for a tax-free 
reorganization, the author has relied upon 
examples which show the tests which are 
met to establish a tax-free reorganization. 
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These embrace such varied situations as a 
merger, an exchange of stock or securities 
for property, the extension of a bond ma- 
turity, the receipt of a stock dividend, the 
redemption of shares, a modification in the 
borrowing of funds, a partial liquidation, a 
recapitalization, the elimination of arrear- 
ages upon preferred stock, the issuance of 
rights, the reshuffling of the relative inter- 
ests of stockholders, the reincorporation of 
a company, the splitting of an enterprise 
into different units, the elimination of a 
dissident stockholder, the acquisition of 
stock in order to get a corporation’s assets, 
and virtually limitless other possibilities. 


The book is intended to be as valuable 
to the highly experienced practitioner as 
to the new man in the field. There is a 
thorough study of every word of the reor- 
ganization definition as set forth in court de- 
cisions and administrative rulings. Detailed 
attention is given to the new features laid 
down by the 1954 Code—modified treat- 
ment of stock dividends, redemption of 
stock to pay death taxes, complete liqui- 
dation of subsidiary companies, treatment 
of stock rights, pro-rata distribution of 
stock in a controlled company, basis of 
property contributed to a corporation, sub- 
sequent reacquisition of redeemed shares, 
complete liquidation within one calendar 
month, receipt of new securities in exchange 
for old, assumption of liabilities, and numer- 
ous other topics. 


Thoroughly indexed and cross-referenced, 
the book is designed as a convenient work- 
ing manual. There are tables of cases, Code 
citations, and citations of administrative rul- 
ings. A conversion chart co-ordinates spe- 
cific sections of the old Code with the new. 
Detailed checklists show what the taxpayer 
must do before and after reorganization if 
the tax exemption is not to be lost. The 
realistic and practical approach makes this 
an indispensable reference volume for all 
concerned with tax problems. 


The numbering system in this book fol- 
lows the same pattern as that of the Mont- 
gomery book, explained above. 


Advertising Insurance 


Agents’ Advertising Primer. 
Mason. 
1142 North Meridian Street, Indianapolis 6, 


Jarvis W. 
The Rough Notes Company, Inc., 


1955. $1.50. 


This book covers all phases of local 
agency advertising and public relations 
work. One of its most important features 
is the “typical annual advertising budget” 


Books and Articles 


Indiana. 116 pages. 


for a medium-sized agency. It can be used 
as a guide for setting up any agent’s adver- 
tising budget and helps answer one of the 
most-asked questions: “How much should 
my agency spend on advertising?” 


This is a practical book on agency adver- 
tising with many ideas for advertising in- 
surance. It is a book written from the “how 
to” angle—how to write advertising copy 
—how to prepare direct mail advertising— 
how to prepare TV and radio commercials 
as well as newspaper advertisements. Ac- 
tual examples are included. 


Private Foundations 


Philanthropic Foundations. F. Emerson 
Andrews. Russell Sage Foundation, New 
York, New York. 1956. 459 pages. $5. 


Philanthropic Foundations describes the 
various types of foundations now in exist- 
ence, with estimates of their assets and 
current expenditures. It discusses the legal 
forms they may take, problems of tax ex- 
emption, the handling of investments, and 
the composition of boards of trustees. Op- 
erating policies are compared, with many 
specific examples, and the processing of 
grants is traced from original submission 
through screening and evaluation, appro- 
priation, and eventual follow-up. The vari- 
ous fields of present foundation activity are 
individually treated, with an attempt to 
indicate recent changes in the flow of 
foundation funds. 


A section on reporting and publicity is 
based vren examination of the reports of 
the slightly more than 100 foundations 
known to publish annual or biennial reports. 
Strong recommendations are made for im- 
provement in this area. A separate chapter 
reports a special study of foundation con- 
tributions to scientific research and develop- 
ment in the United States, undertaken in 
cooperation with the National Science 
Foundation. 


In the chapters dealing with the actual 
making of grants, which is, after all, the 
practical day-to-day business of philan- 
thropic foundations, the author goes into 
great detail explaining such aspects of the 
procedure as the guiding of the applicant, 
forms of submission, rejection of the unsuit- 
able, preliminary screening, preparation of 
projects for board consideration, and ad- 
ministering a grants program through all 
its phases and problematical situations. 


The Russell Sage Foundation, publisher 
of this book, was established in 1907 by 
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Mrs. Russell Sage “for the improvement of 
social and living conditions in the United 
States of America.” Publication under the 
imprint of the foundation does not imply 
agreement by the organization with all 
opinions or interpretations expressed. It 
does imply that care has been taken that the 
work on which a manuscript is based has 
been thoroughly done. 


Progressivity of Tax Rates 
and the Whole Economy 


A Tax Problem for Economic Growth. 
National Association of Manufacturers, 
2 East 48th Street, New York 17, New 
York. 1955. 55 pages. $1. 


The History and Philosophy of Taxation. 
Randolph Paul, Roy Blough, Bolon B. Tur- 
ner, E. Barrett Prettyman, Joel Barlow, 
Mark Richardson and C. Lowell Harriss. 
College of William and Mary, Williams- 
burg, Virginia. 1955. 95 pages. $1. 


Too often, valid theories suffer a deterio- 
ration because of the habit so many have 
of paying lip service to the theory whereby 
its original meaning is expanded and some- 
times lost, as, for instance, the theories of 
liberalism, democracy, states’ rights and 
ability to pay. Ability to pay is a theory 
applied to the justice of taxation. It is often 
credited to famous Scotchman Adam Smith’s 
Wealth of Nations. It favors progressive 
rates over graduated rates. Under the 
graduated-rate theory, a person with an 
income of $200,000 annually has 100 times 
more the ability to pay a federal income tax 
than a person with an annual income of 
$2,000. So, if $2,000 is taxed at 20 per cent, 
or $400, $200,000 should be taxed at only 
20 per cent, or $40,000. 


This is one way to look at ability to pay. 
The federal and state income taxing stat- 
utes, however, take a dim view of this and 
hold that the larger income should pay 
more than just a simple multiplication of 
the same tax rate. Under the progressive 
ability-to-pay theory, this example is ex- 
panded. Whereas the $2,000 income earner 
pays approximately $400 in tax, the $200,000 
earner pays $156,820 under our present fed- 
eral rates. This is 392 times the tax paid 
on the smaller income. In other words, 
an income 100 times greater than another’s 
is subject not to 100 times more tax but 
to 392 times the lower income tax. This 
disparity does not, under present-day think- 
ing, seem unconscionable. 
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Our unions keep up a constant chatter 
advocating a soak-the-rich tax program be- 
cause the rich have the ability to pay. 
Whenever Congress makes a reduction in tax 
rates, as fair as it might be to taxpayers, 
union propaganda will condemn that part 
of the reduction which is applicable to in- 
comes beyond those of their members and . 
cry with abandon of the dirty deal the 
workingman gets at the hands of his Con- 
gressman. 


The pitfall in the ability-to-pay doctrine 
is, of course, that there is no definition of 
ability. As the unions see it, it is unfair 
and a downright shame that there are tax- 
payers who earn or receive $10,000, $20,000, 
$50,000, $100,000 or $200,000 annually and 
that these do not bear the total tax burden, 
thereby relieving “labor” of any tax at all. 
This position is substantiated by family 
budgets and by allusions to the high cost 
of living. 


A more rational view of an ability norm 
will express concern that continued steeply 
progressive income tax rates will dry up 
sources of contributions to charity and to 
college and school funds, and savings. 


The economist will look for some norm 
measured by a percentage of the national 
income which can be siphoned off by taxa- 
tion. Colin Clark has expressed himself that 
going beyond 25 per cent is playing danger- 
ously with the welfare of the whole economy. 
The businessman will look at steeply pro- 
gressive rates as a threat to the continued 
and necessary expansion of the economy. 
Steeply progressive rates of tax siphon off 
to government a large part of what would 
and should be placed in investment for the 
expansion of the economy. 


The unions should take this long-range 
view in their own self-interest. But unfor- 
tunately unions oppose management ideas 
after a bare first glance, simply because of 
their origin. 


The NAM makes a good case for capital 
formation in its recent booklet. For example, 
out of $30 billion spent for plant expansion 
four years ago, only $6 billion represented 
net expansion and 80 per cent or $24 billion 
was used to replace existing values. 


More jobs are created by the expansion 
of capital assets. With an ever-increasing 
population, this expansion—newly created 
job opportunities and capital formation— 
must be maintained. 


Where does this capital come from? 
From the investment of savings, that of all 
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individuals as well as corporations, and 
savings come from earnings. It should be 
obvious then to all that high taxes penalize 
savings, investment, capital formation and 
new job opportunities. 

The papers delivered at a conference held 
at the College of William and Mary on 
April 15, 1955, are good reading alongside 
the NAM booklet. Several of the very 
prominent thinkers in the field of taxation 
discuss this progressive ability-to-pay theory, 
commending it and justifying it in our in- 
come tax structure. 

Mr. Randolph E. Paul says: “It is im- 
perative that American citizens understand 
how taxation works; how the tax revenue 
is extracted from the economy; from whom 
it is being extracted; and what portion of 
the total is being paid by different groups 
in the country. The democratic process 
requires intelligent discussion of taxation at 
the grass roots level as a basis for many 
critical political decisions to be made in 
the future if we are to progress toward 
increased prosperity and a better life for 
all Americans.” 


Mr. Roy Blough says: “Some writers on 
taxation condemn all special incentive tax 
measures as being a violation of the prin- 
ciple that taxes should be for revenue only. 
I find myself unable to accept either the 
principle or the conclusion. Every tax sys- 
tem inevitably redirects economic activity 
to some extent, and the redirection might 
better be along desirable than undesirable 
lines. On the other hand, I am very dubi- 
ous about the desirability of most special 
incentive proposals for a number of practi- 
cal reasons.” 





RTICLES 


Articles of interest in other 
legal publications 


Defendants . .. In 


Multiple 
years there has been an ever-growing num- 
ber of tort cases in which a plaintiff sues 


recent 


several defendants at once. Some states 
have joinder statutes which provide that 
plaintiff may join all persons against whom 
he alleges a cause of action. Having joined 
the potential defendants in a single action, 
the plaintiff's next problem is one of proof. 
To assist him, the plaintiff may invoke the 
doctrine of res ipsa loquitur or use the 
state’s alternative liability statute itself. 


The author is an assistant professor of 
law at the University of California —Mc- 


Books and Articles 


Coid, “Negligence Actions Against Multiple 
Defendants,” Stanford Law Review, July, 1955. 


Aircraft Owner Liability Under 
previous decisions in cases involving an 
accident to an airplane, the pilot alone was 
held liable for the damages which resulted 
from the crash. In a recent Fifth Circuit 
case, however, the court held that an owner 
who authorizes a pilot to use his plane 
becomes liable for negligence of the pilot 
in the operation of the aircraft. The Missis- 
sippi statute under which the court held 
the owner liable was copied almost verbatim 
from the federal statutes. Certainly for the 
aircraft industry, the legislatures of the 
various states and Congress should repeal 
this statute before the industry is further 
damaged by such a strange construction of 
this definition statute. The author is a 
member of the Mississippi bar.—Wither- 
spoon, “When Is the Owner of an Aircraft 
Liable?” Commercial Law Journal, Novem- 
ber, 1955. 


Overprotection for Sailors An in- 
jured seaman who is compensated for his 
injury and signs a full and complete release 
has little difficulty in later suing the ship- 
owner for further damages. The author 
cites cases illustrating the fact that the sailor 
does not have to prove anything; all he has 
to do is deny the validity of the release. 
The burden of proof is then on the ship- 
owner to sustain the release. Mr. Wood, a 
Portland, Oregon attorney, maintains that 
the seaman questioning a release should have 
the burden of proving its invalidity—Wood, 
“‘Old Father Antic the Law’: The Favor- 
ites of the Courts of Admiralty,” American 
Bar Association Journal, October, 1955. 


Life Insurance Development Dif- 
ferent forms of life insurance and distribu- 
tion systems have arisen to meet changing 
needs and conditions, including fraternal, 
industrial and group programs. The in- 
dustry has shown great adaptability both as 
tc variety of policy forms and flexibility in 
the payment of premiums and benefits, com- 
bined with an astonishing versatility in 
meeting new needs and uses. The long- 
term trend seems to be in the direction of 
policy diversification including accident and 
sickness coverage and pensions. 

The author, vice president of the John 
Hancock Mutual Life Insurance Company, 
gives a description of the development 
of these life insurance programs.—dZalinski, 
“Observations on the Development of 
American Life Insurance,” Journal of the 
American Society of Chartered Life Under- 
writers, Winter, 1955. 
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Many lowa Hospitals Held 
Illegally Practicing Medicine 


Thirty Iowa hospitals were recently held 
to be engaged in the illegal corporate prac- 
tice of medicine in purveying, for compen- 
sation, to patients in the hospitals, medical 
services in the form of laboratory procedures 
and X-ray procedures. This decision was 
rendered by the Iowa District Court, in and 
for Polk County, in the case of lowa Hos- 
pital Association et al. v. lowa State Board of 
Medical Examiners et al. The court made 
the following findings of fact: 


(1) The plaintiffs, other than the Iowa 
Hospital Association, are all operated by 
nonpecuniary profit corporations or, in the 
case of county hospitals or municipal hos- 
pitals, by certain trustees. It is unnecessary 
to treat the three types of hospitals separately. 


(2) The major part of the physical facili- 
ties of plaintiff hospitals has been provided 
through charitable contributions or public 
funds and the respective governing board 
members are generally leading citizens of 
their respective communities and serve as 
trustees without compensation. 

(3) Each of the plaintiff hospitals is a 
member of the plaintiff, Iowa Hospital As- 
sociation, and is the holder of a license 
under Chapter 135 B of the Iowa Code. 


(4) Each of the plaintiff hospitals, pur- 
suant to Hospital Regulations 26 and 27, 
many pursuant to Standards of Accredita- 
tion of the Joint Commission on Accredita- 
tion of Hospitals, some pursuant to the 
standards of the Council on Medical Educa- 
tion and Hospitals of the American Medical 
Association for intern training, for resi- 
dency training or for technician training, 
and in accord with modern medical prac- 
tices, have, either in the hospital itself or 
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through arrangements with nearby hos- 
pitals or laboratories, pathology laboratory 
facilities for these services. All such facili- 
ties are under either the stated supervision 
of a pathologist or other physician, and 
each such hospital has X-ray facilities either 
in the hospital or available in the immediate 
community sufficient for radiography, fluor- 
oscopy and the development of films. 


(5) Pathology and radiology aré recog- 
nized specialties in the practice of medicine. 


(6) In the case of the pathology labo- 
ratory facilities, the larger hospitals have 
arrangements for th> services of either full- 
or part-time pathologists to be in charge 
thereof, but in some of the smaller hospitals, 
the sup -vision of the stated physician is in 
name ouly and the actual laboratory work 
proceeds in the hands of lay technicians, 
with or without actual supervision by a doc- 
tor of medicine. 


(7) In the case of radiology, all of the 
plaintiff hospitals are served either on a 
full- or part-time basis by a radiologist, ex- 
cept perhaps one, the case of Guthrie 
County Hospital, Guthrie Center, Iowa, 
which mails film for interpretation by the 
radiologist. It is unnecessary to distinguish 
between the types of service offered. 


(8) In each of the plaintiff hospitals, the 
practice of medicine is undertaken by a 
medical staff in which is included the 
pathologist and radiologist when these physi- 
cians have either a full- or part-time arrange- 
ment with the hospital. 


(9) Each of the plaintiff hospitals under- 
takes to admit patients of members of the 
medical staff and charges said patients for 
the services provided which, in the case of 
laboratory or X-ray procedures, include fees 
therefor, except in the case of Evangelical 
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PERSONS AND EVENTS 


Aloysius J. Maickel has been ap- 
pointed Deputy Superintendent of In- 
surance of New York in the New York 
City office by Superintendent of Insur- 
ance Leffert Holz. 


William V. Fox, Jr., has been appointed 
Deputy Insurance Commissioner of Penn- 
sylvania. He will be in charge of the 
Bureau of Rate Regulation under Insur- 
ance Commissioner Francis R. Smith. 


The Automobile and General Casualty 
Underwriting Conference of the Confer- 
ence of Mutual Casualty Companies will 
be held March 1 and 2 at the Conrad 
Hilton Hotel, Chicago. Such topics as 
“Occurrence vs. Accident” and “Home 
Owners Multiple Line Policies” will be 
discussed. 


The Mid-Winter Law-Science Short 
Course on Personal Injury Problems and 
Medicolegal Trial Technique will be 
given by the University of Texas from 
March 13 to 17. The course features the 
following topics: structure and function 


Hospital, Marshalltown, Iowa, as to radi- 
ology, in which instance the radiologist 
bills the patient. 


(10) When the services of a pathologist 
or radiologist have been engaged on either 
a full-time, part-time or per-case basis, the 
plaintiff hospitals compensate said physi- 
cian under variable arrangements, includ- 
ing salary, percentage of the gross or net 
income o7 the department or a fixed fee per 
item of service performed, except in the 
case of the plaintiff Evangelical Hospital, 
Marshalitown, Iowa, where the radiologist 
is compensated by direct billing of the 
patient and accounts to the hospital for 
such provision as the hospital furnishes 
him in the work, It is unnecessary to sepa- 
rately make findings as to the different 
types of arrangements whereby the plaintiff 
hospitals compensate the pathologist or 
radiologist, but must make the observation 
that under each arrangement the doctor 
and hospital do very well financially. In 
all instances where the departments are 
only purportedly under the supervision of 
a local physician, he receives no compen- 
sation therefor. 


(11) Laboratory medicine and radiology 
in their ‘several branches are indispensable 
to attending physicians in modern medical 
care, and facilities must be available in 
or near hospitals, and the ownership and 
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of the body, orthopedic injuries, the 
intervertebral disc, head injuries, psy- 
chic injuries, cancer and medicolegal 
problems. 

The fourth annual insurance confer- 
ence of the University of Miami will 
be held during the week of March 19 
at the School of Law, University of 
Miami, Coral Gables, Florida. It will 
be divided into three sections: (1) vari- 
able annuity symposium, (2) general 
insurance matters and (3) traffic safety. 
All inquiries should be addressed to 
Professor Herbert A. Kuvin, who is di- 
rector of the conference, at the School of 
Law, University of Miami, Coral Gables, 
Florida. 

Louisiana Insurance Commissioner and 
Secretary of State Wade O. Martin, Jr., 
was returned to those offices on the 
Democratic ticket in the primaries held 
January 17. Being unopposed by the 
Republican Party, he will begin his 
fourth term May 25. 


maintenance of laboratory facilities is an 
integral part of a modern hospital. 


(12) In each of the plaintiff hospitals, 
technicians are provided as employees of 
the hospital, except in a few instances, but 
in all said hospitals, the technicians are 
under the control and supervision of the 
pathologist or radiologist or, in their ab- 
sence, under at least the purported control 
of the appointed physicians, and where 
such control is actual, the technicians, in 
performing actual procedures in the path- 
ology laboratory and in taking X-ray films, 
preparing patients therefor and in assisting 
the radiologist in the X-ray department, 
are all perferming functions which the path- 
ologist or radiologist, as the case may be, 
would otherwise personally perform, and 
said technicians in the conduct of the pro- 
cedures are, in fact, serving as the hands 
of the pathologist, radiologist or other phys- 
ician in charge. 

(13) When these services are not under 
actual physician contro] and supervision, 
the quality of the services may suffer. 


(14) In all the plaintiff hospitals, path- 
ology laboratory procedures are undertaken 
in seven categories, to wit: (a) bacteriol- 
ogy, (b) blood bank and serology, (c) bio- 
chemistry, (d) hematology, (e) urinalysis, 
(f) special tests, and (g) pathologic an- 
atomy; and determinations offered are as 
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many as 125 in number, although in many 
hospitals, facilities may be available for 
only a portion of said procedures, in which 
event the additional determinations are made 
in other pathology laboratories and reported 
to the hospital which makes the charge to 
the patient in the same manner as though 
made in the hospital in question. The first 
six categories of determinations are very 
frequently actually performed by lay tech- 
nicians who report in writing, although they 
may be performed by the pathologist or 
other physician or are subject to his review 
or interpretation. Specimens for these pro- 
cedures are frequently obtained by techni- 
cians and may require the collection of 
blood by venipuncture or other means re- 
quiring special precaution, skill] and training. 
The record shows that tissue diagnosis fol- 
lowing surgery by gross and microscopic 
examination or by frozen section examina- 
tion is invariably performed by a path- 
ologist, as are bone marrow studies, blood 
smears and numerous other types of slides 
and special studies. The evidence shows 
that in hospitals not having either full- or 
part-time service of a _ pathologist, the 
surgical tissue examinations of all types, 
as well as bone marrow and blood smear 
and other studies, are handled on a mail 
or delivery basis by a pathologist in a 
nearby city, the specimens being sent or 
brought to him, with the pathologist mak- 
ing the diagnostic report by mail in the 
regular way and in some instances addi- 
tionally providing his diagnosis by tele- 
phone. He is compensated by the hospital 
on a per-case or examination basis, which 
hospital in turn bills the patient—and the 
evidence shows that in some _ instances 
the hospital bills the patient for more than 
the pathologist bills the hospital, the extra 
amount stated to represent the cost of 
mailing and handling. ° 

The evidence further shows that the at- 
tending physician expects the pathologist, 
if one is in attendance, to be available for 
consultation as to the indications, need or 
advisability for certain procedures, the in- 
terpretation of the results thereof, and rec- 
ommendations of indicated therapy. All of 
these services are for the purpose of estab- 
lishing an accurate diagnosis and outlining 
a proper course of treatment. In hospitals 
where no pathologist is available, the evi- 
dence shows that consultation often exists 
between the attending physician and the 
lay technician for the same purposes, it 
being the aim of modern medicine to bring 
to the patient’s benefit to the highest degree 
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possible the full diagnostic and treatment 
function of the laboratory. The ordering of 
laboratory procedures by the attending phy- 
sician is generally regarded as a request 
to the pathologist himself and constitutes 
an invitation for consultation and, in the 
absence of the pathologist, to the physician 
designated or lay head of the laboratory; 
and the laboratory report of the determina- 
tion is, in fact, the report of the pathologist, 
if there be one, or of the physician or lay 
head of the laboratory to the attending 
physician. 

(15) The determinations in pathologic an- 
atomy are diagnostic and of great value 
to the patient in the determination of the 
course of treatment both during and after 
surgical operation, and in many instances 
the postoperative tissue examination pro- 
vides the final diagnosis in the case. As 
to other laboratory determinations, many 
of them represent diagnostic conclusions on 
the part of the person performing the pro- 
cedure, known and appreciated by him, and 
in all such determinations, the person per- 
forming the test forms a conclusion as to 
normality or abnormality which is a diag- 
nostic conclusion. In this respect, in a 
common type of pathology laboratory re- 
port form in use in many of the plaintiff 
hospitals, the range of normality is printed 
thereon for the aid and assistance of all 
those interested in the report, including 
the technician who may have performed 
the procedure. The evidence shows that 
among all categories of determinations, 
some, when abnormality is found, identify 
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the disease or the cause thereof and, as 
such, may become the final diagnosis in 
the case because they are often adopted 
by the attending physician. Some of the 
procedures performed by technicians serve 
as controls of treatment, such as typing 
and crossmatching of blood and determining 
the sensitivity of bacteria to antibiotics, de- 
termining the need for blood transfusion or 
X-ray therapy by means of blood counts, 
controlling dosage of sulfa drugs by urin- 
alysis, and the patient’s life may depend 
on the accuracy of these controls of treat- 
ment. Serious harm to the patient may 
result if they are not carefully performed. 


(16) Diagnostic X-ray and radioactive 
isotope procedures often provide the final 
diagnosis of the patient’s ailment. Fluoros- 
copy undertaken by the radiologist has the 
same result, and the written radiological 
diagnosis will usually be adopted by the 
attending physician as the final diagnosis in 
the case. The evidence shows without con- 
troversy that X-ray therapy and therapy 
with radioactive isotopes are commonly 
accepted therapeutic procedures for certain 
ailments, especially cancerous conditions, 
and these services are available in many 
of the plaintiff hospitals. Where so found, 
the charge therefor to the patient is being 
made by the hospital. The work of the 
radiological technician in filming patients 
includes the invasion of the patient’s body 
with a lethal agent requiring experience, 
skill and training and should always be 
done under the control and supervision 
of a medical physician. 


(17) A medical consultation has no par- 
ticular formality or plan, but hospitals and 
attending physicians expect pathologists 
and radiologists, and in the absence of 
pathologists even the laboratory technicians 
themselves, to consult with them at all 
stages of the patient’s stay in the hospital, 
both as to cliagnosis and treatment, and 
both pathologists and radiologists are ex- 
pected, when it is necessary, to review the 
patient’s chart, his clinical history and, if 
need be, see the patients themselves in 
order to successfully carry out the con- 
sultative nature of their work. The path- 
ological and radiological diagnoses are avail- 
able for acceptance by the attending phy- 
sician just as are the diagnoses of other 
consultants in other medical specialties. In 
many instances, they are so accepted and 
become the final diagnosis in the case. 


(18) A number of corporations for profit, 
partnerships and individuals are operating 
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hospitals, licensed 
of the Iowa Code. 

(19) Under variable fact situations as 
shown by the evidence, notwithstanding the 
purported control of pathology laboratory 
and X-ray department services in physi- 
cians, through employment and compensa- 
tion of technicians, provision of equipment 
and supplies and establishment of fee sched- 
ules, most hospitals operated by plaintiffs 
are in increased control of these medical 
services in addition to that control gained 
through compensation arrangements with 
the physician and hospital billing of patients 
for the services. There has been no actual 
interference by the hospital trustees or ad- 
ministrators with the professional services 
of the pathologists and radiologists. 


under Chapter 135 B 


(20) This dispute does not involve the 
quality of laboratory and X-ray services, 
but involves several disputes which have 
developed through the last several years 
with the rapid increase of these important 
services and the method followed in pro- 
viding them. 


(21) The method of operating laboratory 
and X-ray departments as described herein 
has been so followed for many years in the 
State of Iowa as well as most other states 
in the United States and the _ several 


questions regarding said method were brought 
to a point of action by the Opinion of the 
Iowa Attorney General under date of Feb- 
ruary 19, 1954. 


(22) The great weight of the opinion 
testimony offered herein establishes that 
the pathologists and radiologists are en- 
gaged in the practice of medicine in their 
activities as shown by the evidence herein. 


The court noted that subsection 4 of 
Section 147.56 of the Iowa Code states that 
unprofessional conduct shall consist of “divi- 
sion of fees or agreeing to split or divide 
the fees received for professional services 
with any person for bringing or referring 
a patient or assisting in the care or treat- 
ment of a patient without the consent of 
said patient or his legal representative.” 
The court declared that the pathologist or 
radiologist by permitting a hospital to bill 
for medical services in the name of the 
hospital without the consent of the patient 
or his legal representative was violating 
the above-quoted subsection. The work 
done by the pathologist, radiologist and the 
technicians working the pathology and X-ray 
laboratories constitutes the practice of medi- 
cine, and the privilege of practicing medicine 
is a personal one requiring qualifications 
which cannot be met by a corporation. 
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The court added that it was not holding 
that the plaintiff hospitals cannot own and 
maintain the facilities of pathology and 
X-ray laboratories and receive just com- 
pensation for the use thereof, as these are 
essential parts of a modern hospital. It 
concluded that in its opinion the furnishing 
of proper pathology and X-ray services to 
the patients in the hospitals can be worked 
out on the local level and within the law. 


Letter of Acknowledgment 


The JourNat recently received a letter 
from Professor Martin H. Weyrauch, chair- 
man of the Forum Committee of the Brook- 
lyn Law School Insurance Law Forum. 
(The papers which were presented at the 
forum were published in last month’s issue 
of the JournaL.) A portion of the letter 
follows: 


“You have my personal thanks for your 
gracious credit to me as chairman of the 
Forum. There were many others who gave 
such substantial assistance that I regret that 
they were not remembered, too. Par- 
ticular credit should go to Russell Perry, 
Vice President of the Republic Insurance 
Company of Texas, an alumnus of our 
school whose office is in New York. He 
provided invaluable technical advice and 
assistance, and took on many of the tedious 
burdens connected with organizing and 
promoting the Forum.” 


Supplemental Authority 
for Variable Annuity Article 


In December, 1955, the JourNAL pub- 
lished an article entitled “A Variable An- 
nuity Is an Annuity,” by J. Edward Day. 
The author has since found a recent Cana- 
dian case which supports his contentions, 
and he submitted the following digest to 
the JournAL: A _ few weeks ago the 
High Court in Ontario, Canada, decided 
a will construction case involving an an- 
nuity with variable dollar benefits. While 
it is not contended that decisions on will 
cases are decisive in determining the cor- 
porate powers of life insurance companies, 
the case is of interest in showing the re- 
peated use by the court of the term “vari- 
able annuity,” and the naturalness of this 
phrase in describing this type of plan. The 
case is Re Rogers, Dominion Law Reports 
[1955] 4 D. L. R. 422, decided September 
1, 1955. Pertinent portions of the opinion 
follow: 
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“This problem arises as a result of the 
second codicil to the testator’s will, which 
has a very elaborate provision substituting 
a variable annuity to Alfred Warwick Rogers 
in place of the definite one of $10,000 pro- 
vided for in para. 14 of the testator’s will. 
The reasons for this change are very amply 
set out in the codicil and are a demonstra- 
tion of the general intention of the testator, 
in this case, to treat his three sons with 
equality. I do not need to go into the very 
complicated wording of the provision in 
the codicil but it sets up certain machinery 
which depends on the Dominion Govern- 
ment’s Cost of Living Index. Unfortu- 
nately, in precise terms this index no longer 
exists. It was replaced in 1952 by a some- 
what similar index called ‘Consumer Price 
Index’. 


“The fact that the proper authority has. 
changed the name of the cost of living index 
to Consumer Price Index is not, I think, 
significant and in my view the trustees 
are entitled to use whatever index is pub- 
lished by the Dominion Bureau of Statistics 
showing the cost of living in Canada, irre- 
spective of what it may be called at any 
given time. 


“Reading further, it is quite clear that 
the testator was substituting, for the fixed 
annuity, a variable annuity which is weighted 
to Alfred Warwick Rogers’ advantage in 
case the cost of living rises, and which 
is liable to be reduced if the amount calcu- 
lated according to the testator’s direction 
is out of line with the income being re- 
ceived by the testator’s other two sons 
from any companies controlled by the trus- 
tees of the estate. It was urged by counsel 
for Alfred Warwick Rogers that those 
provisions as to the reduction of the an- 
nuity were void and unenforceable as being 
repugnant to a definite vested gift of income 
in the beneficiary. 


“Tt is to be observed that this provision 
for Alfred Warwick Rogers, as altered by 
the codicil, does not vest any definite sum 
of income in him but lays down, as it were, 
a procedure by which the trustees are able 
to calculate the amount they should pay 
him in any given year and all that vested 
in the beneficiary, in my view, was the 
right to receive such annuity to be calcu- 
lated by the trustees in accordance with 
the rather complex procedure laid down 
by the testator in the codicil, It is true 
that after referring to his desire to treat all 
of his three sons with equality the testator 
then proceeds, in para. 2 of the codicil, in 
making the gift of the variable annuity, to say 
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that it is being done ‘to avoid any such un- 
fair disadvantage as is referred to above 
to [his] son Alfred Warwick Rogers’. 

“What the testator has done here is to 
give an annuity to Alfred Warwick Rogers 
which, in certain circumstances, is to be 
calculated according to certain definite direc- 
tions which he has given. If a further 
situation arises where one of the other sons 
is enjoying a smaller income from the 
testator’s companies then the Alfred War- 
wick Rogers annuity, the trustees are then 
given the discretion to reduce the annuity 
of Alfred Warwick Rogers, presumably to 
a degree that is comparable with the in- 
come which the other sons are receiving 
from the companies in question. In my 
opinion the testator was entitled to make 
this direction.” (Italics supplied.) 


Wife Has Terminable Interest 
in Life Insurance Proceeds 


A recent ruling of the Internal Revenue 
Service (Rev. Rul. 55-733, I. R. B. 1955-51, 
13) involved the determination of whether 
a wife’s interest in life insurance proceeds 
was a terminable one. The facts showed 
that the decedent purchased a policy on his 
own life, the proceeds of which were to be 
paid to his widow in 120 monthly install- 
ments. Upon her death, any unpaid install- 
ments were to be paid to certain named 
secondary or contingent beneficiaries. At 
the decedent’s death, his wife had a life 
expectancy of more than ten years. The 
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Service held that an interest in the proceeds 
passed from decedent to persons other than 
his surviving wife, and since such persons 
may possess or enjoy the proceeds, or a part 
thereof, upon the termination or failure of 
the wife’s interest therein, her interest was 
a terminable one and no marital deduction 
was allowed any part of the proceeds. 


New Diagramming Stencil 
for Accident Reports 


Insurance claims reporters and police de- 
partments can now use a simplified, accu- 
rate diagramming stencil to make uniform 
accident report drawings in a matter of 
minutes. The stencil, shown below, is being 
introduced by A. Lawrence Karp, 16 Putnam 
Park, Greenwich, Connecticut. 

Made in 1”-20’ scale, the rigid transparent 
vinyl diagrammer contains cut-out symbols 
that can be used with pen, pencil, or stylus 
and duplicating equipment. The claims or 
accident reporter will find clearly marked 
on the diagrammer symbols of cars, buses, 
trucks, vans, trailers, pedestrians, bicycles, 
street intersections of all, angles, traffic 
signals and warning signs, railroad signals 
and tracking, trees, poles, etc. 

An important innovation is an engraved 
scale showing at a glance the number of 
feet normally required for emergency stop- 
ping of automobiles ctraveling at various 
speeds. The 33%” by 8” diagrammer is 
described by the makers as being noncurling, 
pocket-size and practically indestructible. 
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Power Companies’ Liability 


The following cases have been grouped 
together inasmuch as they involve the lia- 
bility of power companies in several fac- 
tual circumstances. 


Where a power company used a type of 
insulator which, if broken, dropped the 
power lines from the crossarms of a pole, 
a finding that the company negligently main- 
tained or constructed its electrical distribu- 
tion system was warranted. Thus, the 
company was liable for the death of the 
deceased, who came into contact with a 
suspended power line and was killed. Con- 
formity to customary practices was not a 
defense for the company. However, the 
court held that certain cross-examination 
had been unduly limited in the lower court, 
and a new trial was granted.—Murphy v. 
Central Kansas Electric Cooperative Associa- 
tion, Inc. Kansas Supreme Court. June 11, 
1955. 5 NeciiceNce Cases (2d) 239. 


A suit was instituted on behalf of a minor, 
a resident of a home for the underprivi- 
leged, for injuries sustained by the child 
when he climbed a tree and contacted a 
power line. Inasmuch as the evidence failed 
to show that the power company owned or 
controlled the power lines which caused the 
infant’s injuries, a judgment in his favor 
could not be sustained.—Louisville Gas & 
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Electric Company v. Johnson. Kentucky Court 
of Appeals.. March 25, 1955. 5 NEGLIGENCE 
Cases (2d) 214, 

The plaintiff's deceased, an employee of a 
contractor who was engaged in construct- 
ing a bridge, was electrocuted when a crane 
boom contacted defendant’s power line which 
was maintained in the vicinity of the con- 
struction site. In an action for wrongful 
death, plaintiff’s evidence showed that the 
power company had agreed to de-energize 
and take down its lines for the entire period 
of construction, but that it later reset its 
poles and energized its lines without notice 
during a one-month period in which no 
work was done on the bridge. The lower 
court directed a verdict for the power com- 
pany. On appeal, the appellate court ruled 
that the jury should have been allowed to 
determine whether the deceased’s injuries 
were a foreseeable event resulting from the 
power company’s acts: The judgment was 
reversed and the case remanded for a new 
trial—Turner v. Tennessee Valley Electric 
Cooperative. Tennessee Court of Appeals. 
October 5, 1955. 5 NecticeNce Cases (2d) 
298. 


Statute of Limitations Begins 
at Time Operation Performed 


In a malpractice suit the statute of limita- 
tions commenced to run from the date 
that a sponge was left in an incision and 
not from the time when the plaintiff dis- 
covered the negligent act, Mississippi. 


The plaintiff brought an action in 1954 for 
malpractice against the defendant hospital 
and doctors. It was alleged that in 1939 a 
hysterectomy was performed on her, and 
that a sponge was left in the incision. The 
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plaintiff alleged that she had swelling of the 
stomach and chest, and nauseation. ihe 
sponge was not removed until a correc- 
tional operation was performed in 1949. 
The defendants contended that the action 
was barred by Section 722, Mississippi Code 
of 1942, which contains a six-year statute of 
limitations. The plaintiff contended that 
she was not able to discover the wrong 
committed against her until the correctional 
operation had been performed, and that the 
statute of limitations should operate from 
that date. The lower court dismissed the 
plaintiff’s action, and she appealed. 


The state supreme court affirmed the judg- 
ment, following the general rule that a cause 
of action for malpractice in leaving foreign 
substances in the body accrues at the time of 
the operation. —Wilder v. St. Joseph Hospital 
et al. Mississippi Supreme Court. October 
10, 1955. 5 Neciicence Cases (2d) 189. (It 
should be noted that California and Louisi- 
ana hold that the statute of limitations does 
not begin to run until the patient discovers 
the injury.) 


Abutting Owner Not Liable 
for Icy Sidewalk 


A pedestrian had no cause of action 
against a property owner which main- 
tained a fence near a sidewalk abutting 
its property and which failed to remove 
natural accumulations of ice and snow 
from the sidewalk. Iowa. 


The plaintiff was injured when she fell 
on an icy sidewalk abutting the property 
of the defendant telephone company. She 
brought an action for her injuries against 
the company. The trial court granted a 
motion to dismiss the plaintiff’s suit, and 
an appeal was taken. 


The plaintiff, on appeal to the state su- 
preme court, conceded it was the general 
rule in Iowa that an abutting property 
owner is under no duty to remove snow 
and ice from the sidewalk adjacent to his 
property. However, she contended that an 
abutting owner does not have the right to 
construct or maintain any structure upon 
his property which casts snow or water 
upon the abutting sidewalk and subjects 
foot passengers to the risk of bodily harm. 
It was further contended that a fence erected 
by the telephone company caused an arti- 
ficial accumulation of snow on the abutting 
sidewalk, and that this constituted a negli- 
gent act. There was no allegation that the 
fence was negligently constructed, or that 
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the snow was caused to accumulate on the 
sidewalk other than by natural causes, No 
allegation was made that the fence was 
constructed for the purpose of casting snow 
on the walk. 


The state supreme court declared that a 
property owner does not have charge of or 
control over a public sidewalk and conse- 
quently the adjacent property 
owes no duty to a pedestrian to clear, or 
attempt to clear, ice and which 
naturally accumulated on the sidewalk in 
front of it unless a statute imposes this 
duty. The court said that the facts were not 
similar to those set forth in Klepper v. Sey- 
mour House Corporation, 246 N. Y. 85, 158 
N. E. fell on a sidewalk 
from a cornice of an adjoining 
building. The facts of the instant case were 
also held not to be similar to those in Hynes 
v. Brewer, 80 N. E. 
shown that the property owner maintained 
a retaining wall adjacent to the sidewalk 
and that rain and melting snow collected 
and sidewalk from the 
adjacent property. In the instant case the 
facts did not disclose that the snow came 
from the property of the telephone com- 
pany or that if it did it was by reason of 
any negligent act of the telephone company. 
There was no pleaded fact that the alleged 
icy condition of the sidewalk was the result 
of actionable negligence by the company 
and, thus, the court ruled that the motion to 
dismiss the plaintiff's complaint was prop- 
erly sustained.—Mutzel v. Northwestern Bell 
Telephone Company. lowa Supreme Court. 
October 18, 1955. 5 NEGLIGENCE CASES 
(2d) 252. 


owner of 


snow 


29, where snow 


sloping 


503, wherein it was 


overflowed on the 


Short Shorts from the Courts 


Fifth Circuit . The delivery of an 
interstate telegram wrongfully transmitted 
as a “death message,” which caused mental 
anguish and physical illness to the addressee, 
was actionable in tort—Kaufman v. Western 
Union Telegraph Company. United States 
Court of Appeals for the Fifth Circuit. 
July 28, 1955. 5 Neeticence Cases (2d) 1. 


Washington . . . A bank patron, who 
sustained injury when she tripped over a 
ladder while redecorating work was in pro- 
gress, obtained a judgment against the bank, 
a decorating contractor and the latter’s sub- 
contractor.—Blancher et al. v. Bank of Cali- 
fornia et al. Washington Supreme Court. 
July 21, 1955. 5 Necricence Cases (2d) 85. 
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Lire” 
| Summaries of Selected 
Decisions Recently Reported 
by CCH LIFE INSURANCE 
REPORTS 


| 


First Wife Obtains All Proceeds 
of Policy as Community Property 


When the insured did not change the 
designation of his first wife as beneficiary 
of a policy which constituted community 
property undisposed of by a divorce de- 
cree, he indicated an intention that his 
first wife take his share of the policy’s 
proceeds, and his second wife could not 
recover one half of them. Washington. 


The insurer brought an interpleader ac- 
tion to determine the proper distribution of 
the proceeds of a life insurance policy. The 
policy in question named the insured’s first 
wife as the beneficiary. Premiums were 
paid from the community property of the 
insured and his first wife. The insured and 
his first wife were divorced. Neither the prop- 
erty settlement agreement nor the divorce 
decree mentioned or disposed of the policy. 
The insured married again shortly after the 
divorce, but did not change the beneficiary 


of the policy. He was killed in an accident. 


The insurer deposited double the face 
value of the policy (less the balance due on 
a policy loan to the decedent) into court. 
The first wife filed an answer and cross- 
complaint in which she asked for the entire 
amount deposited by the insurer. The second 
wife also answered and cross-complained, 
contending that she, as administratrix of the 
estate of the deceased, was entitled to one 
half of the proceeds of the policy. She ar- 
gued that since the divorce decree did not 
dispose of the policy, the parties became 
tenants in common as to it. She conceded 
that the first wife was entitled to one-half 
interest in the tenancy in common, but 
claimed that the estate was entitled to the 
insured’s one-half interest in the tenancy in 
common. The lower court awarded the en- 
tire proceeds of the policy to the first wife, 
and the second wife appealed. 


The state supreme court affirmed the judg- 
ment for the first wife. The court noted 
that it had consistently held in a long line 
of cases that community property not dis- 
posed of by a decree of divorce becomes 
property held by the former spouses as 
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tenants in common. It noted that it also 
had held that insurance is property, and if 
paid for by community funds is community 
property. The first wife and the insured 
were tenants in common of the policy, the 
court declared, but the second wife’s conclu- 
sion does not necessarily follow. 


The effect of the divorce and the resulting 
change of the policy into property held by 
the parties as tenants in common made it 
possible for the insured to dispose of his 
one-half interest in the policy in any way 
he wished, the court stated. The fact that 
he did not change the beneficiary clearly 
indicated that he intended that his first wife 
be the recipient of his one half of the pro- 
ceeds. Therefore, the first wife was entitled 
to the entire proceeds of the policy.—North- 
western Life Insurance Company v. Perrigo, 
Perrigo, Admx. Washington Supreme Court. 
September 1, 1955. 2 Lire Cases (2d) 553. 


Fraud Not Established 
Where No Damage Shown 


Evidence that the insurer’s agent made 
the representation that expenses for medi- 
cal treatment and hospitalization would 
be covered after a 15-day waiting period 
was insufficient to establish a charge of 
fraud in inducing the insured to purchase 
the policy where the insured was not 
damaged by this representation. South 
Carolina. 


The insured brought an action against the 
insurer in which it was alleged that the 
insurer induced him, through . fraudulent 
representations, to purchase a health and 
accident policy. The facts showed that an 
agent of the insurer came to the insured’s 
home, and after some discussion the insured 
paid the initial premium payment on his 
policy. The agent used a brochure to ex- 
plain the benefits of the policy. This bro- 
chure, which was attached to the receipt 
left with the insured, clearly stated that as 
to accidents the policy was effective from 
noon of its date, and that it covered sick- 
ness “the cause of which originated more 
than fifteen days after date of policy, except 
if sickness results in an operation within 
six months after policy date, regular benefits 
paid with exception of surgeon’s fee, anes- 
thesia and operating room expense.” Sev- 
eral weeks later the policy was mailed to 
the insured. Its provisions conformed to 
the information contained in the brochure. 
The insured, who had been suffering from 
failing eyesight for many years, consulted 
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his physician and learned for the first time 
that he had a cataract in each eye. The 
cataract in the left eye was removed, and 
the insured brought an action to recover 
the amounts of the hospital bill and the 
surgeon’s fee. The only misrepresentation 
charged in the insured’s complaint was that 
the insurer’s agent stated “that said policy 
of insurance would pay benefits for medical 
treatment and hospitalization after a waiting 
period of fifteen days.” The lower court 
refused to sustain the insurer’s motion for 
a directed verdict, and an appeal was taken. 


The state supreme court reversed the 
decision, and remanded the case for entry 
of judgment for the insurer. The court said 
that if the insured received the impression 
that surgical fee benefits resulting from 
sickness became effective immediately after 
the 15-day waiting period, no damage re- 
sulted because the insured’s operation was 
not performed until the policy had been in 
effect approximately eight months—several 
months after the expiration of the six-month 
limitation in the policy. Thus, the state- 
ment by the agent did not constitute action- 
able fraud. The court added that it was 
not concerned with the factual question of 
whether the cataracts developed subsequent 
to the issuance of the policy, for the in- 
sured’s action was not one based on the 
insurance contract.—Goodman v. George 
Washington Life Insurance Company. South 
Carolina Supreme Court. November 1, 
1955. 2 Lire Cases (2d) 628. 


Temporary Mental Derangement 
Not Disease or Infirmity 


Where the insured was shot during a 
period of temporary mental derangement, 
his death was not the result of a disease 
or infirmity but was caused by accidental 
means. Second Circuit. 


The itisured had a policy which provided 
double indemnity benefits if death “resulted 
solely from bodily injuries effected directly 
and ex¢lusively by external, violent and 
accidental means,” and provided that these 
double jbenefits would not be payable if 
death “resulted directly or indirectly from 
illness or disease of any kind or from 
physical or mental infirmity.” On Septem- 
ber 4, 1949, the insured had two short con- 
vulsions during which he became rigid and 
shook while lying in bed. He remained in 
bed for two days. On September 27 his 
wife (the plaintiff) became concerned about 
his irrational remarks and called a doctor, 


Life, Health—Accident 


who told her that the insured was seriously 
ill. (At the trial the doctor testified that 
he believed the insured was schizophrenic.) 
The insured threatened to kill the plaintiff 
that evening. The next morning he went 
to a diner where he went berserk. He as- 
saulted people and threw things. The police 
were unable to quiet him and finally were 
forced to shoot him, causing his death. 


The facts showed that the insured had 
been hospitalized in a sanatorium for about 
two weeks in August of 1948, and that in 
March of 1949 he had been a patient in the 
psychiatric division of another hospital for 
about two weeks. On both occasions he 
talked irrationally and excitedly, but was 
not violent. There was evidence that he 
was treated by two psychiatrists from 1947 
until his death. The plaintiff, however, testi- 
fied that except for the incidents in August, 
1948, and March, 1949, the insured had 
never acted irrationally or expressed pe- 
culiar ideas. Another witness that had 
known the insured for a long time testified 
that prior to September, 1949, she had 
never seen him emotionally disturbed. The 
plaintiff brought an action to recover 
double indemnity benefits under the in- 
sured’s policy. The insurer contended that 
the insured’s death resulted from a disease 
or mental infirmity, and that the complaint 
should be The trial court re- 
fused to dismiss the complaint, and sub- 
mitted the case to the jury to determine 
whether the insured’s death resulted from 
a disease or mental infirmity or whether 
it resulted from a transient illness. The 
jury found that death resulted from a 
transient illness. Under New York law, 
which both parties treated as governing, 
the plaintiff was entitled to recover if the 
insured’s mental condition was a tempo- 
rary disturbance rather than 
an infirmity or ailment of a more permanent 
nature. 


dismissed. 


disorder or 


The appellate court said that the ques- 
tion of whether the insured’s condition was 
a temporary condition was properly sub- 
mitted to the jury. There is no reason, it 
noted, why a temporary mental derange- 
ment should be an “infirmity” when a 
temporary physical enfeeblement is not. As 
there was ample evidence from which the 
jury could make its finding of temporary 
mental illness, the judgment for the plain- 
tiff was affirmed.—Graves v. Penn Mutual 
Life Insurance Company. United States 
Court of Appeals for the Second Circuit. 
November 23, 1955. 2 Lire Cases (2d) 637. 
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FIRE 


Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


Beryllium Poisoning 
Constitutes an Accident 


Where the wife of one employee and the 
daughter of another died of beryllium 
poisoning contracted through handling the 
employees’ work clothes, their injuries 
were “caused by accident” within the 
meaning of a comprehensive general lia- 
bility policy. Third Circuit. 


The insured was a producer of the mineral 
beryllium. The wife of one of its employees 
and the daughter of another died of beryl- 
lium poisoning contracted through handling 
the employees’ work clothes during periods 
of five and eight years respectively. Suits 
were brought against the insured on behalf 
of the decedents, The insurer disclaimed. 
The insured settled the claims directly, and 
then brought suit against the insurer for 
the amount of the settlements and counsel 
fees. Judgment was awarded to the insured, 
and the insurer appealed. 


The insured’s policy was a “Comprehen- 
sive General Liability Policy.” The clause 
designated “Coverage A—Bodily Injury Lia- 
bility” read as follows: 


“To pay on behalf of the insured all sums 
which the insured shall become obligated 
to pay by reason of the liability imposed 
upon him by law, or assumed by him under 
contract as defined herein, for damages, in- 
cluding damages for care and loss of serv- 
ices, because of bodily injury, sickness or 
disease, including death at any time resulting 
therefrom, sustained by any person or per- 
sons and caused by accident.” (Italics sup- 
plied.) 


The insurer argued that though the deaths 
were accidental, that is, unintentional, they 
were not the result of an accidental cause. 
It contended that in each instance there 
must be a single unexpected distinctive event 
causing the particular death in order to come 
within the policy’s coverage. 


The court noted that a series of causes 
produced the death of the decedents. It 
stated that the policy did not clearly declare 
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that it covered only accidents resulting from 
a single accidental cause. The policy used 
the words “caused by accident.” If the 
word “an” had been inserted so that the 
clause read “caused by an accident,” the 
court said, there would be some basis for 
the insurer’s argument that the accidental 
means must be an isolated occurrence. Am- 
biguity in a policy must be resolved against 
the insurer. 


The court refused to limit the meaning of 
the word “accident” to only those injuries 
caused by an identifiable event, as was 
argued for by the insurer. Judgment was 
accordingly affirmed for the insured.—Beryl- 
lium Corporation v. American Mutual Liability 
Insurance Company. United States Court of 
Appeals for the Third Circuit. June 1, 1955. 
8 Frere Anp Casua.ty Cases 834. 


insureds’ Erroneous Statement 
Doesn't Affect Coverage 


If the insureds’ statement that the esti- 
mated daily amount of property in the 
custody or control of others was “nil” 
constituted a breach of warranty, then the 
insureds were entitled to reformation 
since it was shown that the insurer’s 
agent answered for them without under- 
standing what the statement meant. Fifth 
Circuit. 


The insureds brought an action on a 
jewelers’ block policy to recover for the 
loss of precious stones in the custody of a 
dealer. The insurer denied liability on the 
ground that the insureds, in answering ques- 
tion 21 of the proposal for the policy, falsely 
represented “the estimated average daily 
amount of property in the custody or con- 
trol of others” to be “nil.” The lower court 
found that the loss was covered by the 
policy and that, in any event, the insureds 
were entitled to reformation because the 
word “nil” had been inserted by mutual 
mistake. The evidence showed that the in- 
surer’s agent had answered the question for 
the insureds without understanding what it 
meant. 


On appeal, the judgment for the insureds 
was affirmed. The court stated that the 
statements relied on to create a binding war- 
ranty must be clear in their effect and 
purpose. There must be no ambiguity in 
the question or the answer. The court said 
that the insurer failed to show that ques- 
tion 21 was clear and without ambiguity, 
and false, and that the answer was equally 
clear and false. 
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The court declared, however, that if it 
should be mistaken and the question and 
answer were clear on their face so as to 
constitute a breach of warranty, the judg- 
ment should still be affirmed for the in- 
sureds. The evidence indicated that the 
word “nil” was placed in the policy, without 
the knowledge and consent of the insurer, 
by the unilateral mistake or willful act of 
the agent, or by mutual mistake. If it was 
a unilateral mistake or willful act of the 
agent, the insurer is estopped to take ad- 
vantage of it. If it was a mutual mistake, 
the policy was clearly subject to reforma- 
tion.—Providence Washington Insurance Com- 
pany v. Rabinowitz et al. United States Court 
of Appeals for the Fifth Circuit. Novem- 
ber 18, 1955. 8 Fire anp CASUALTY CASES 
844. 


Insurer Sets Up Defense 
of Accord and Satisfaction 


An accord and satisfaction which com- 
promised a disputed claim was a valid 
defense to the insured’s action under a 
reporting form excess insurance policy. 
Michigan. 


The insured had a so-called reporting 
form excess insurance policy. The premium 
was figured at the end of the year on the 
basis of the average value of the merchandise 
covered for the year as determined from 
monthly reports of such value made by the 
insured to the insurer. The policy provided 
that in the case of under-reporting such value 
in the last monthly report prior to a loss, 
liability of the insurer was limited to that 
proportion of the loss covered which the 
reported value bore to the actual value. The 
insured lost his stock in trade because of 
fire. Inasmuch as there was underreporting 
by the insured, the insurer insisted, in settle- 
ment negotiations, upon application of the 
limitation clause. The insured contended 
that it constituted a coinsurance clause, and 
that it was void because there had been no 
written application by the insured for such 
insurance. There was disagreement be- 
tween the parties as to the total value of 
the merchandise on the last reporting date 
prior to the loss and on the date of the fire. 
At the conclusion of the negotiations, the 
insured executed and delivered a release and 
discharge from all claims growing out of 
the fire in return for the payment of an 
agreed sum. The insured then brought suit 
to recover the balance allegedly due on his 
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policy, contending that the policy’s limita- 
tion clause was void and should not have 
been applied in settlement negotiations. The 
insurer set up the defense of accord and 
satisfaction. Judgment was for the insurer, 
and an appeal was taken. 


The state supreme court affirmed the in- 
surer’s judgment. The court disallowed the 
insured’s contention that the coinsurance 
statute was applicable and had been violated. 
The statute did, not prohibit agreements 
compromising disputed amounts due an in- 
sured. The court did not agree. with the 
insured’s argument that the claim became 
an account stated, but said that it was an 
unliquidated claim until the time of settle- 
ment, and that the compromise agreement 
of one party became the supporting con- 
sideration for that of the other—Empire 
Industries, Inc. v. Northern Assurance Com- 
pany, Ltd. Michigan Supreme Court. June 
6, 1955. 8 Frere anp Casua.ty Cases 840. 


Short Shorts from the Courts 


Fourth Circuit ... A finding that the in- 
sured’s estimate of the value of the premises 
destroyed, as declared in the proof of loss, 
was not knowingly false or fraudulent was 
supported by the evidence. The case was 
remanded in order that a judgment be en- 
tered on the basis of a lower valuation.— 
Royal Exchange Assurance v. Frayton et al. 
United States Court of Appeals for the 
Fourth Circuit. December 16, 1955. 8 Fire 
AND CASUALTY Cases 852. 


Illinois . . . Inasmuch as it was highly 
improbable that a thief could force open the 
trunk of the first of a string of occupied 
automobiles, remove two cases containing 
jewelry and make off with the cases with- 
out being observed or the occupant of the 
car being aware of what was happening, 
coverage under a jewelers’ block policy was 
denied.—Bliss King Company, Inc. v. Globe 
& Rutgers Fire Insurance Company. Illinois 
Appellate Court. November 5, 1955. 8 Fire 
AND CasuALty Cases 830. 


New York . . . Where the insured will- 
fully and designedly refused to answer ques- 
tions and produce documents which were 
material to its claim, there was a breach of 
substantial conditions of the policies which 
rendered them void—Happy Hank Auction 
Company, Inc. v. American Eagle Fire In- 
surance Company et al. New York Supreme 
Court. October 25, 1955. 8 Fire AND 
CASUALTY Cases 827. 
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AUTOMOBILE 


Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


One Driver's Negligence 
Not “Insulated”’ by Other's 


The negligence of a driver in not moving 
his vehicle, stalled because of a prior col- 
lision, off a highway was not “insulated” 
by the negligence of another motorist 
who, driving at an excessive rate of speed, 
swerved to avoid the stalled vehicle and 
struck a third car. Fourth Circuit. 


While driving his car one defendant ap- 
proached another defendant's truck, which 
was stalled on a public highway at night as 
a result of a previous collision. In an attempt 
to avoid striking the truck, the driver of the 
car swerved to the left and collided with 
the plaintiff's car. The plaintiff recovered 
a judgment against the driver of the car, 
who was found to have been driving at an 
excessive rate of speed. The driver of the 
car then charged the truck driver with con- 
curring negligence in not moving his truck 
out of the traveled portion of the highway. 
The truck driver appealed from a judgment 
granting this contribution, claiming that he 
was “insulated” by the negligence of the 
driver of the car. 


The judgment granting contribution was 
affirmed by the court of appeals. It noted 
that the question of whether the negligence 
of the owner who leaves a vehicle in a traveled 
highway is “insulated” by the negligence of 
the driver of an oncoming vehicle has been 
the subject of frequent discussion by the 
Supreme Court of North Carolina in cases 
which are collected in Smith v. Grubb, 4 Auto- 
MOBILE Cases (2d) 392, 238 N. C. 665, 78 
S. E. (2d) 598, wherein it was stated: “This 
principle, however, is not applicable where 
the facts alleged and shown are sufficient to 
justify the view that the several acts of neg- 
ligence on the part of different defendants 
concurred in contributing to the injury com- 
plained of.” 


In the instant case the court stated that 
the negligent acts of both the driver of the 
car and the driver of the truck concurred in 
causing the injury to the plaintiff. It de- 
clared that the negligence of one of the 
defendants would not have resulted in the 
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plaintiff's injury but for the negligence of 
the other and, thus, it was the defendants’ 
concurring negligence which led to the plain- 
tiff’s accident.—DeBardelaben et al. v. Stall- 
ings. United States Court of Appeals for 
the Fourth Circuit. November 7, 1955. 
5 AutToMosILeE Cases (2d) 1180. 


Presumption of Negligence 
Rebutted by Bailee 


The presumption that the bailee of a car 
was negligent when a fire at his service 
station destroyed the car was rebutted by 
testimony showing that the cause of the 
fire was unknown and that the station 
was always kept in safe condition. Con- 
necticut. 


The car of the insured was burned in a 
flash fire that completely demolished the 
service station of the defendant bailee. The 
plaintiff, as subrogee under a comprehen- 
sive fire and theft policy, brought this action 
to recover for damage to the car alleged to 
have been caused by the negligence of the 
bailee. The court awarded judgment to the 
bailee, and the plaintiff appealed. 


The state supreme court affirmed the 
judgment for the bailee. The court recog- 
nized that there was a presumption of neg- 
ligence working against the bailee when he 
returned the bailed article in damaged con- 
dition, and that this presumption can only 
be rebutted by the bailee proving the actual 
circumstances involved in the damaging of 
the property. The circumstances proven must 
be something more than those indicating 
the immediate cause of the damage. The 
proof must establish what, if any, human 
conduct materially contributed to that tmme- 
diate cause. (See Frissel v. John W. Rogers, 
Inc., 141 Conn. 308, 106 Atl. (2d) 162.) 


The bailee proved more than the isolated 
fact of destruction by fire, the court stated. 
The evidence furnished a detailed descrip- 
tion of the construction and appearance of 
the service station, the manner in which it 
was maintained and the precautions taken 
against creating fire hazards. There was 
proof of a prompt effort to obtain the attend- 
ance of the fire department and of an attempt 
to remove patrons’ cars. 


The court concluded that the evidence 
established that the cause of the fire was 
unknown and that the station was always 
kept in safe condition. This evidence re- 
butted the presumption of the bailee’s neg- 
ligence. After the presumption was rebutted 
it remained for the plaintiff to show that 
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the bailee failed to exercise reasonable care 
in a particular which caused the damage. 
This the plaintiff failed to do. The verdict 
for the bailee, therefore, was. sustained by 
the evidence.—Aetna Casualty and Surety 
Company v. Poppel and Sons Service Station, 
Inc. Connnecticut Supreme Court of Errors. 
July 19, 1955. 5 Automosire Cases (2d) 1154. 


Omnibus Coverage 


The following cases involve questions of 
coverage under omnibus clauses. 


In one recent case the insureds’ policy 
contained a typical omnibus clause wherein 
the word “insured” was defined as includ- 
ing “any person while using the automobile 

provided the actual use of the auto- 
mobile is by the named insured or with his 
permission.” An endorsement annexed to 
the policy provided that the policy should 
cover the vehicle “only when the vehicle is 
being operated by the named insured or a 
member of his immediate family.” Another 
policy provision declared that “such insur- 
ance as is afforded by this policy” shall 
comply with the financial responsibility law 
of any state “which shall be applicable, etc.” 
The brother-in-law of one of the named in- 
sureds, who lived in a separate house from 
that of the insureds, was involved in an ac- 
cident while driving the insureds’ car. An 
action was brought to compel the insurer 
to pay the amount of a judgment obtained 
against the driver of the car. The court 
declared that the endorsement to the policy 
expressly limited the omnibus clause to the 
immediate members of the insureds’ family, 
and found as a matter of law that the 
brother-in-law was not part of the insureds’ 
immediate family. It added that the motor 
vehicle responsibility act did not bar the 
insurer from using the limitation of cover- 
age as a defense to an action by injured 
third persons. Judgment was affirmed for 
the insurer.—Henderson v. Trans-Continental 
Mutual Insurance Company, Inc., et al. United 
States Court of Appeals for the Fifth Cir- 
cuit. November 9, 1955. 5 AuTroMosBILE CASES 
(2d) 1178. 


In another case the insured, in the pres- 
ence of his son and another young man, 
gave his permission for them to use the 
automobile for the purpose of taking two 
girls to a theater. At the time the permis- 
sion was given nothing was said as to who 
should drive the car. The insured left it up 
to his son to determine who should drive, 
knowing that his son and the other young 


Automobile 


man were both licensed drivers. The other 
and was involved 


in an accident with two other cars. 


young man drove tlie car, 
The in- 
surer brought suit for a declaratory -judg- 
ment to determine its liability under the 
policy. The lower court held that the driver 
of the car was an additional insured under 
the omnibus clause of the policy. The ap- 
pellate court affirmed this decision, holding 
that the question was not whether the driver 
had received permission to drive the car but 
whether he had received permission to use 
it, and whether it was being used for the 
permitted purpose at the time of the acci- 
dent. 
mission to use the car at the 


It concluded that the driver had per- 
time of the 
accident—Maryland Casualty Company v. 
Marshbank et al. United States Court of 
Appeals for the Third Circuit. October 28, 
1955. 5 Automosite Cases (2d) 1176. 


An interesting case involved a financial 
responsibility omnibus 
coverage. The plaintiff, while riding a motor 
which he had with the 
permission of the insured’s minor son, in- 
jured another person. A default judgment 
was entered against the plaintiff, and a 
directed verdict was returned against the 
insurer in a garnishment suit. The insured’s 
policy stated that only relatives and mem- 
bers of the insured’s household could be 
covered. It further stated that any terms 
which were in conflict with the statutes of 
the state wherein the policy was issued were 
to be amended to conform to such statutes. 
Illinois contained a financial responsibility 
law which provided for omnibus coverage 
of drivers of automobiles. The insurer ap- 
pealed the judgment rendered in the gar- 
nishment suit. The state appellate court 
found in favor of the insurer, and reversed 
the judgment. It declared that although the 
financial responsibility act required omnibus 
coverage, there was no unsatisfied judgment 
against the insured and, therefore, the re- 
quirement was inapplicable. The provisions 
of the act were held not to be applicable 
unless the insured by his previous conduct 
brought himself within the act’s purview.— 
McCann et al. v. Continental Casualty Com- 
pany. Illinois Appellate Court. September 
14, 1955. 5 AuromMosite Cases (2d) 1127. 


act’s provision for 


scooter borrowed 


Short Short: Pennsylvania 


The award of $4,500 for the loss of an eye 
by a three-year-old child was held to be 
grossly inadequate.—L. Crouse v. Smith. 
Pennsylvania Supreme Court. April 18, 1955. 
5 Auromosite Cases (2d) 910. 
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A REPORT TO THE READER 


necessarily that 12-month period beginning 
January 1 of a given year. The council 
requires that any changes in exposures or 
losses be reported on dates approximately 
12 months after the first reporting has 
been made, and if these reports do not 
represent. the final data on the particular 
policy, a third reporting is required. Thus, 
the council is able to determine whether 
reserves have been underestimated or over- 
estimated at the time of the first reporting 
and, as a matter of fact, develop factors 
tor each state to project the first reporting 
of experience to a third reporting basis. 


The rate revision for each state is divided, 
generally speaking, into two parts: one part 
to determine whether there shall be an 
over-all rate increase or decrease in the 
state based upon the experience, and the 
other part to determine how this increase 
or decrease shall be divided between the 
different classifications to which the rates 
apply. Let us assume we have a state 
under consideration for rate revision in 
which the permissible loss ratio is the 


standard 60 per cent, that is, 60 cents out 
of each dollar of premium is to go for 


losses or loss reserves and 40 cents out of 
the dollar is to go for insurance carrier 
expenses including profit and taxes, The 
council extends the payrolls for this theo- 
retical state for the latest two 12-month 
periods for which the completed experience 
is available, at the manual rates in effect, 
thus arriving at the total premiums that 
would be collected for each 12-month period 
covered by the policies if the manual rates 
shown on the printed rate pages were 
actually collected for each $100 of payroll. 

The experience rating plans that are in 
effect in the state may produce an off 
balance. While the plans contemplate that 
the risks that receive debits or pay more 
than manual rates will equal those that 
receive credits or pay less than manual 
rates, it is a known fact that for various 
reasons the amount of credit is never quite 
offset by the amount of additional premium 
collected from those that receive debits. 
Therefore, a correction for the off balance 
of these plans has to be introduced which 
reduces the total manual premiums some- 
what. The council then puts on the latest 
law level (that is, the law level in effect 
at the time of the rate revision) the actual 
losses that have been reported for each 
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12-month period on the unit reporting 
cards by the various subdivisions of loss; 
introduces factors to develop the losses to 
a third reporting basis; and by dividing 
these losses for each year by the total 
manual premiums for each year, after cor- 
rection for the off balance of the experience 
rating plans, gets a loss ratio for each 
12-month period, separately. 


We will assume that the theoretical state 
we are dealing with is a medium-sized 
state and that, therefore, the experience of 
two 12-month periods is used in order to 
give a stable answer. If the loss ratio 
that results from the foregoing calculation 
for the two years combined is more than 
60 per cent, it is immediately evident that 
an increase in rates is necessary since the 
rate-making procedure contemplates that 
only 60 cents out of each premium dollaz 
is to go for losses whereas actually in this 
case more than 60 cents has gone for losses. 
If the loss ratio mentioned above should 
come out as 66 cents it would mean that 
the state would need an over-all increase, 
based upon the two years of experience, 
of 10 per cent (.66 divided by .60 equals 
1.10). If, on the other hand, the loss ratio 
which results were 54 cents it would mean 
that rates would have to be reduced 10 
percent (.54 divided by .60 equals .90). 
Actually, the determination as to whether 
there will be an over-all increase or de- 
crease in the state is not quite as simple 
as mentioned above because during the 
past few years it was found necessary to 
introduce a further rate level adjustment 
factor in order to modify the results of the 
calculation mentioned above. It will be 
seen that in the use of the data described 
above, the latest experience used is at least 
one year old (the experience for the latest 
month used is not reported until six to 
eight months after the policy expires and 
it takes some months to work up a rate 
revision) while the earlier experience is 
more than two years old, 


In this thumbnail sketch of the develop- 
ment and methods of operation of the 
council, I have, of necessity, skipped over 
many of the highly technical points in- 
volved in present-day scientific rate-making. 
However, the historical development and 
the principal highlights of the council’s 
activities have been touched on herein. 


[The End] 
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In Future Issues 


THE TOPIC ‘‘Liability for Prenatal Injuries” 
will be presented by B. G. Ramsey, Texas 
claims attorney. After analyzing many cases 
dealing with the topic, he concludes that the 
majority view in the nation appears to be that 
a recovery may be had by or on behalf of 
a viable infant injured prior to birth and 
born alive. 


In HIS STUDY ‘“‘Institutional Debtors, Small 
Estates and Minors,'’ New York attorney Perlie 
P. Fallon declares that when this field of law 
has been reworked further, it may be thought 
wise to vest a wide administrative discretion 
in the courts which have control of small es- 
tates and payments to minors. 


“\ 
Notice—its Place in Fidelity Insurance" 
will be discussed by Francis L. Kenney, Jr., a 
member of the Missouri bar. This is a subject 
upon which little has been written. Statute 
and case law is examined and, where pos- 
sible, classified under topical or key rules. 





4 TIMELY CCH TITLES 


on Insurance... Taxes... 


1956 U. S. MASTER TAX GUIDE 


For new 1955 changes affecting Individual’s Form 1040, other forms, 
schedules, etc. Conserves time, protects against overpayments and mistakes 
in preparing 1955 income tax returns to be filed in 1956, and in handling 1956 
tax questions. Based on Internal Revenue Code as amended to date of publi- 
cation, Treasury Regulations and controlling Court and Tax Court decisions, 
this dependable Guide will prove an excellent desk or brief case aid. Contains 
a complete explanation of federal income taxes as they affect individuals, 
partnerships, corporations, estates, and trusts. Complete, practical, it includes 
rate tables, withholding tables, check lists of deductible and nondeductible 
items, plus new 1954 Code actuarial tables for computing the tax-free and 
taxable parts of annuities. Detailed topical index. In all, 432 pages, 6” x 9”, 
paper covers. Price, $3 a copy. 


FEDERAL ESTATE AND GIFT TAXES EXPLAINED 
—INCLUDING ESTATE PLANNING 
1956 Edition 


Clear, understandable, this new book should make a helpful guide to what 
is or is not subject to federal estate and gift taxes. It provides a plain-English 
explanation of the “whats,” “whys” and “hows” of these taxes under the 1954 
Revenue Code, together with filled-in schedules to illustrate the manner in 
which transfers are reported on Estate and Gift Tax Return forms. In 
addition, it features helpful discussion of estate planning. Topical index, table 
of cases. About 176 pages, 6” x 9”, paper covers. In preparation. 

Price, $3 a copy. 


HOW FEDERAL TAXES AFFECT LIFE INSURANCE AND ANNUITIES 


This handy book outlines the new principles of federal income taxation 
involved in most life insurance and annuity problems, including those arising 
under particular relationships, such as debtor-creditor, employer- employee, 
partner-partnership, and others. Special study of insurance-funded retirement 
payment plan for executives, with taxsavings accruing to the executive and 
his corporate employer. Based on today’s effective tax law. Index, case table. 
In all, 64 pages, 6” x 9”, paper covers. Price, $1 a copy. 


ESTATE PLANNING—QUICK REFERENCE OUTLINE 
Third Edition, 1955 
By William R. Spinney 
Sound, succinct. presentation of effective estate planning, reflecting the 
latest tax law throughout and including a thorough discussion of com- 
munity property. Table of cases, topical index, 96 pages, 6” x 9”, paper covers. 
Price, $1 a copy. 


@ All Dependable—All Commerce Clearing House Publications @ 
Direct Orders to 


CCH, PropuctTs, COMPANY. 


RMN £RODUCTS:, NAAM? 
BOOKS BY MAIL 


4025 W. PETERSON AVE., CHICAGO 30, ILLINOIS 





